.' AFPPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be compieted by following the instructions provided in Section IV of the JD Form Instructionai Guideboek,

SECTION E: BACKGROUND INFORMATION N n,
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): OEC 19 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Kent Management Corp,NAN-26807-34%-A

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:New York County/parish/borough: Orange City: Corawall, New Windsor
Center coordinates of site (lat/long in degree decimal format): Lat. 41.4490° N, Long. 74.0400° §¥
Universal Transverse Mercator:
Name of nearest waicrbody: Moodna Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Moodna Creek
Narme of watershed or Hydrologic Unit Code (HUC): Upper Hudson
B8 Check if map/dingram of review area and/or pofential jurisdictional areas is/are available upon request.
P Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are assoclated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
._ Office {Desk) Determination. Date:
B4 Pield Determination. Date(s): August 2, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Ateng “navigable waters of the 1.5, within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Required] )
F3 Waters subject to the ebb and flew of the tide.
[ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the .5 within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area, [Reguired]
1. Waters of the U.S. :
a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas i
Wetlands adjacent to TNWs
Relatively permanent waters” {RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Hdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 linear feet: 3 width {(f) and/or acres.
Wetlands: 3.913 acres.

e. Limits (boundaries) of jurisdiction based on: 19
Elevation of established OHWM (if known):

2. Non-regulated watersiwetlands {check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shali be supporied by completing the appropriate sections in Section 11 below.

* For purposes of this forin, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally”
{e.g., typically 3 months).

7 Supporting documentation is presented in Section HLF.



TION HI: CWA ANALYSIS

SEC

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The ageacies will assert jurisdiction over TNWSs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, compiete
Section I11.A.1 and Section IH[LD.1. only; i the aquatic resource is 2 wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section HI.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supperting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This sectiorn summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdictior established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permarent
waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not 2 TNW, but has year-round
{perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IHLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a sigrificant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexuas finding is not required as 2 matter of law.

If the waterbody® is not an RPW, or a wetland directiy abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of ifs adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, er its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetiands, complete Section HLB.1 for
the tributary, Section HLB.2 for any onsite wetiands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The defermiration whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

{i) Genreral Area Conditions:
Watershed size: 928
Drainage area: 46 Acres
Average annual rainfali: 30.33 inches
Average annual snowfall: 30.8 inches

(i) Physical Characteristics:
{a) Relationship with TNW:
E Tributary flows directly into TNW.
B Tributary flows through 2 tributaries before entering TNW.

} river miles from TNW.

}river miles from RPW.

Project waters are 3 aerial (straight} miles from TNW.
Project waters are 1 '} aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain:

Project waters are 1
Project waters are

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generaily and in the arid

West.

[¥5]



_ Identify flow route to TNW": Unnamed tributary to Moodna Creek is a scasonal RPW that flows on the property. It
flows into a perennial RPW, which flows into another perennial RPW before flowing inte Moodna Creek, whichisa
TNW.

Tributary stream order, if known:

(b} General Tributary Characteristies {check all that apply):
Tributary is: Natural
[ Artificial (man-made). Explain:
] Manipuiated (man-altered). Explain:

Tributary propertics with respect to top of bank {estimate):
Average width: 5 feet
Average depth: 1 feet
Average side slopes: 1.

Primary {ributary substrate composition {check all that apply):

[ sitts X Sands ] Conerete
B Cobbles X Gravel ] Muck
[ Bedrock Vegetation. Type/% cover: 10

[ Gther. Explain:

Tributary condition/stability fe.g.. h:ghl\ eroding, sloughing banks]. Explain: Stable.
Presence of run/riffle/p €3 E\plam None.

Tributary geometey: B
Tributary gradient (appmx;matc avcraoc ilope) 3%

(c) Flow:
Tributary provides for: §
Estimate average number of flow events in review arca/vear: 20
Describe flow regime: Water was flowing during site inspections o June 6, 2001, and June 23, 2003, Aerial

photography clearly shows the on-site RPW. On site, the OHWM was clear. Annual rainfall of 50.33 inches. an estimated 46-acre
drainage area, the fact that the property is bordered on two sides by development and observations made of the on-site RPW, all indicate
that the stream likely flows during late winter, all spring and early summer.

Other information on duration and volume:

apld. Characteristics:

Surface flow is: D

Subsuriace flow: ¥ Explain findings:
[ Dvetor other} test performed:

Tributary has (check ali that apply):

B<] Bed and banks

B OEWM® {check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of sail
(1 shelving
[1 vegetation matted dowr, bent, or absent
BA leaf litter disturbed or washed away
B sediment deposition
E] water staining
E] other (list):

] Discontingous OHWM.” Explain:

the presence of litter-and debris
destrirction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

CHKOXKORC

If facters other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

3 High Tide Line indicated by: I3 Mean High Water Mark indicated by:
[ oit or scum line along shore objects [ survey to available datuns;
[7] fine shell or debris deposits {(foreshore) ] physical markings;
] physical markings/characteristics ] vegetation lires/changes in vegetation types.
[ tidat gauges
[ other {Hist):

* Flow route can be described by identifying, e.¢., tributary &, which fiows through the review area, to flow into tributary b, which then flows into TNW,

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {g.g., flow over a rock outcrop or through a culvert), the agencies wilt look for indicators of flow above and below the break.

fhid.



(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.}).
Explain: Water is clear when flowing. '
Identify specific pollutants, if known: Unknown.

Ln



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type. average width): .

X Wetland fringe. Characteristics: PFO, 90% cover.

-[7] Habitat for:

- [ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: .
7] Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent te non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characieristics:
Properties:
Wetland size:3.913 acres
Wetland tvpe. Explain:PFO.
Wetland quality. Explain:High.
Project wetlands cross or serve as state boundaries. Explain:

(by ip with Non-TNW:

Explain: Seasonally saturated.

Surface low is: B
Characteristics;

Subsurface flow n. Explain fi ndmgs
[ 1Dve(or othcr) test performed:

(¢ Wetland Adjacency Determination with Noa-TNW;
: B4 Directly abutting

[7] Not directly abutting
[T Discrete wetland hydrologic connection. Explain:
"1 Ecological connection. Explain:
[} Separated by bermy/barrier. Explain:

{d&) Proximity {Relationship) to TNW
Project wetlands are 1=2 river m]k.s from TNW.
Project waters ar ight} miles from TNW.
Flow is from: $¥; i -
Estimate approximate location of wetland as within the ]0

ar floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; cte.). Explain: Water color within wetlands is generally clear.
[dentify specific pollutants, if known:

(iii) Bictogical Characteristics. Wetland supports (check all that appiy)

Riparian buffer. Characteristics {type, average width):

Bd Vegetation type/percent cover. Explain:PFO. 90% cover.

B Habitat for:
B4 Federalty Listed species. Explain findings:Possible Indiana bat due to proximity to hiternaculum and tree size.
[_] Fish/spawn areas. Explain findings:
| Other environmentally-sensitive species. Explain findings
[ ] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: §
Approximately { 3.913 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directlv abuts? {Y/N) . Size (in acres) Dircctly abuts? (Y/N) Size (in acres
Y 3913

Summarize overall biological, chemical and physical functions being performed: A portion of Wetland A is located
afongside Route YW and can retain, convert, and cycle the pollutants that would otherwise directly enter the TNW. Furthermore,
during large storm events, the wetlands can serve as flood storage areas, retaining flood waters and preciuding them from
potentiaily flooding the nearby businesses and residential develepments. The wetland also appears to be a groundwater discharge
area, as there appears to be littie overland flow info the wetland. Due to high vegetation density and relatively low accumulation of
leaf litter, it is likely that much of the vegetative matter gets flushed into the on-site RPW, serving a function of production export.
Numerous signs of wildlife use were observed, including tree rubs and scat from deer within the wetlands.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flew characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with afl of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are rot limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of 2 floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any). provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support dewnstream foodwebs?

e Does the tributary, in combinatior with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integriy of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tribatary itself, then go to Section HLI:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below. based on the tributary in combination with afl of its
adjacent wetlands, then go to Section IILD:

3. Signiffeant nexus findings for wetiands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands. then go o
Section IHLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
21 TNWs: tinear feet width {1}, Or, acres,
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,

3 Tributaries of TNWs where iributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:



Tributaries of TNW where tributaries have continuous flow “seasenally” (e.g.. typically three months each year) are
jurisdiciional, Data supporting this conclusion is provided &t Section [[LB. Provide rationale indicating that tributary flows
seasonally: Water was flowing during sile inspections of June 6, 2001, and June 23, 2003. Acrial photography clearly shows
the on-site RPW. On site, the OHWM was clear. Annual rainfall of 50,35 inches, an estimated 46-acre drainage arca. the fact
that the property is bordered on two sides by development and obscrvations made of the on-site RPW, all indicate that the
siream likely flows during late winter, all spring and early summer.

Provide estimates for jurisdictional waters in the review arca (check all that apply):
B Tributary waters: 20 linear feet 5 width (ft).
] Other non-wetiand waters: aCIes,

Identify type(s) of waters:

3. Noa-RPWs® that flow directly or indirectly into TNWs.
F5} Waterbody that is not a TNW or an RPW, but flows directly or indirectly inte a TNW. and it has a significant nexus with a
TNW is jurisdictional, Daia supperting this conclusion is provided at Section HI.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: finear fect width (ft).
Other non-wetland waters: ACIes,
Hentify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1ILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ Wetlands directiy abutting an RPW where tributaries typically Gow “seasonally,” Provide data indicating that tributary is
seasonal in Section JIL.B and rationale in Section I11.13.2, above, Provide rationale indicating that wetland is directly
abutting an RPW: Wetlands flow directly into the on-site REW with no surface hydrologic interruption.

Provide acreage sstimates for jurisdictional wetlands in the review area: 3.913 acres.

5.  Wetlands adjacent to but not directiy abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary 10 which they are adjacent
and with similarly situated adjacent wetlands, huve a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section TILC, -

Provide acreage estimates for jurisdictional wetlands in the review area: ALTES.

6. Wetlunds adjacent to non-RPWs that flow directly or indirectly into ENWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands. have a significant nexus with a TINW are iurisdictional. Data supporting this
conclusion is provided at Section [ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tribitary remains jurisdictional.
[E} Demonstrate that impoundment was created from “waters of the U.S."or
Demonstrate that water meets the criteria for ene of the categories presented above (1-6), or
7] Demonstrate that water is isolated with a nexus to commierce (se¢ E below).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

fSee Footnote # 3.
¥ To complete the analysis refer to the key in Section {1L0D.6 ol the Instructional Guidebook.



which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce,
Intersiate isolated waters. Explain:

7] Other factors. Explain:

Identi{y water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
s Tributary waters: linear feet width (ft).
Other ron-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ If potential wetlands were assessed within the review area, these areas did not meet the ¢riteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SHWANCC.” the review area would have been regulated based solely on the

“Migratory Bird Rule” {MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

Non-weiland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: aCres.

(iher non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (1.¢., rivers, streams): linear feet, width {fi).
Lakes/ponds: acres.

} Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check alf that apply - checked items shal! be included in case file und, where checked

and requested, appropriately reference sources below}:

Maps. plans, plots or ptat submitted by or on behalf of the applicant/consuliant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report,

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps: '

Corps navigabie waters’ study: .

11.S. Geologicat Survey Hydrologic Atlas:

[ USGS NHD data.

[(] USGS 8 and 12 digit HUC maps.

U).S. Geological Survey map{s). Cite scale & quad name:Cornwall, NY.

USDA Natural Resources Congervation Service Soil Survey, Citation:Orange County, NY.
National wetlands inventory map(s}. Cite name:Comwall. NY.

State/Local wetland inventory map{s):Comwall, NY.

FEMA/FIRM maps:

100-year Floodplain Elevation is: (Nationa! Geodectic Vertical Datum of 1925}
Photegraphs: I Aerial (Name & Date):i-cubed, 2007.

BRI

[ [

" Prior to asserting or declining CWA jurisdiction based solely or this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



or [] Other (Name & Date): _
B Previous determination{s). File no. and date of response letter:NAN-2001-127, September 23, 2001,
Applicable/supporting case law:
©4  Applicabiefsupporting scientific [literature:
Other information {please specify):

B. ADRITIONAL COMMENTS TO SUPPORT JD: The stream present on-site is a scasornial RPW. A direct surface connection was
observed between Wetland A and the on-site RPW,

Even though a significant nexus finding is not reguired as a matter of law, below is available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial and a traditional navigable water. A porfion of Wetland A is
focated alongside Route 9W and can retain, convert. and cycle the poliutants that would otherwise directly enter the TNW. Furthermore,
daring large storm events, the wetlands can serve as flood storage areas, retaining flood waters and precluding them from potentially flooding
the nearby businesses and residertial developruents. The wetland also appears to be a groundwater discharge area, as there appears to be
litile overland flow into the wetland. Due to high vegetation density and relatively low accumulation of leaf litter, it 1s likely that much of the
vegetative matter gets flushed into the on-site RPW. serving a function of production export. Numerous signs of wildlife use were observed,
inchuding tree rubs and scat from deer within the wetlands.

i0



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form shoutd be completed by following the instructions provided in Section [V of tiie ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION R
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): nEr i 9

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Kent Management Corp,NAN-2007-549-B

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:New York County/parish/borough: Orange City: Cornwall. New Windsor
Center coordinates of site (fat/long in degree decimal format): Lat 4£.4490° 8. Long. 74.0400° .
Universal Transverse Mercator:
Name of nearest waterbody: Moodna Creek
Narme of nearest Traditional Navigable Water (TNW} into which the aquatic resource flows: Meodna Creek
Name of watershed or Hydrelogice Unit Code (HUC): Upper Hudson
Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
Check i other sites (c.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLYY:
E:E Oftice (Desk) Determination. Date:
BJ Field Determination. Date(s): August 2, 2007

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areino “navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329} in the
review area. [Reguired]
Walers subject to the ebb and flow of the tide.
Waters are presently used. or have been used in the past. or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 464 BETERMINATION OF JURISDICTION.,
There Are “waters of the U8 within Clean Water Act {CW A} jurisdiction (as defined by 33 CFR part 328) in the review area. [ Reguired]

1. Waters of the U.S,

a. Indicate presence of waters of U.8. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWS that flow directly or indirectly into TNWs
Wetlands adjacent to but not directty abutting RP'Ws that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly jnto TNWs
Impoundments of jurisdictional waters
Isolated (interstate or infrastate) waters, including isolated wetlands

CIECIEIROREY

b. ldentify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 Hnear feet: 3 width () and/or acres.
Wetlands: 1.401 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Defineation: Mapual
Hlevation of established OHWM {if known):

2. Non-regulated waters/wetlands {check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not Jurisdictional.
Explain:

' Boxes checked below shall be supperted by completing the appropriate sections m Section [i below,
- For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
{e.g., typically 3 months).

* Supporting documentation is presented in Section If1.F.

o]



SECTION ITT: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 2 TNW, complete
Section HILA.1 and Section [ILD.L. only; if the aquatie resouree is 2 wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section ITL.D.1.; otherwise, see Section I1ILB below.

. TNW
TIdentity TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Sumymarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW)} AND ITS ADJACENT WETLANDS (IF ANYY:

This section summarizes infermation regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards For jurisdiction established nnder Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tribetaries are “relatively permanent
waters” (RPWs), L.e. tributaries that typically flow year-round or have continuous fiow at least seasonally {(e.g., typically 3
months) A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-rouid
{perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section [TLD.4.

A wetland that is adjacent te but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that docements the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a sigaificant nexus finding is not required as a matter of law,

If the waterbedy® is not an RPW, or a2 wetland directly abutting an RPW, a JD will require additional data te determine if the
waterbody has a significant nexus with a TNW. ¥ the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with ail of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purpeses, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JB covers a tributary with adjacent wetlands, compiete Section HLB.1 for
the tributary, Section II.B.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both oasite
and offsite. The determination whether a significant nexus exists is determined in Section HIL.C befow.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed sive: 928 square milés
Drainage area: 138 Hcres
Average annual rainfall; 30.55 inches
Average annual snowfall: 30.8 inches

(i£) Physical Characteristics:
(a) Relationship with TNW;
Tributary flows directly into TNW.
[ Tributary flows threugh Pick List tributaries before entering TNW.

Project walers are 1 (o §g$_s) river miles from RPW,
Project waters are T{or less) acrial (straight) miles from TNW.,

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW: Unnamed tributary to Moodna Creek is a seasonal RPW that flows on the property. Off-
site, i then flows a distance of approximately 560 feet, then direetly into Moodna Creek, which s a TNW.

* Wote thar the Insiructional Guidebook contains additional information regarding swales. ditches, washes, snd erosional features generally and in the arid

West,

* Flow route can be described by dentifying, e.g., tributary &, which flows through the review ares, to flow into tributary b, which then flows into TNW.
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Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply:
Tributary is: 4 Matural
[J Artificial {man-mads). Explain:
] Manipulated {man-aftered). Explain:

Tributary properties with respect to top of bank {estimate);
Average width; 3 feet
Average depth: 1 feet

Primary tributary substrate composition {check all that apply):

[ 1Siits B Sands FT Conerete
B Cobbles B4 Gravel [T Mack
[ Bedrock X Vegetation, Type/% cover: 10

[] Other. Expiain:

Tributary condition/stability [e.g.. highly eroding. sloughing banks|. Explain: Relatively stable.
Presence of run/riffle/pood complexes. Explain: None,

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope}: 5 %

{¢) Flow; )
Tributary provides for: Seasénal flow S
Estimate average number of flow events in review arca/vear: 2 {orgreater)

Describe flow regime: Aerial photography clearly shows the on-site RPW. On site, the OHWM was clear. Annual
rainfall of 30,53 inches. an estimated 138-acre drainage area, the fact that the wetland is bordered on three sides by development and
observations made of the on-site RPW, ail indicate that the stream tkely flows during late winter, a2l spring and early summer,

Other information on duration and velume:

Surface flow is: Discrete and confined. Characteristics:

[ Dve (or other) test performed:

Subsurface flow: ¥inknown. Explain findines:

Tributary has (check all that apply):

Bed and banks

B OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in fhe character of s0il
sheiving
vegetation matted down. bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list);
£ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of Lerrestrial vegetation

the presence of wrack line

sediment sorting

seour

mulfiple observed or predicted low events
abrupt change in plant community

ORIXKOOREK
OIRIRCORO

Il factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by [[3 Mean High Water Mark indicated by:
[ oil or scum line aiong shore objects [[] survey to availabie datum:
[} fine shelt or debris deposits (foreshorey [ physical markings;
[ ] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[] tidal gauges
[T other (isty:

(ii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear. discolored, oify filmy water quality: general watershed characteristics, efc.).

Explain: Water is clear when flowing.
Identify specific poliutants, if known: Unknown.

A natural of man-made disconlinaity in the OHWM does not necessarify sever jutisdiction {e.g.. where the stream temporarily flows undergronad, or where
the OHWM has been removed by development o agricultural practices). Where there s a break in the OHWM that is unrelated o the waterbody s flow
regune (e.g., flow over a rock outcrop or through a cubvert), the agencies will look for indicaters of flow above and below the bresk.
B

Ibid.
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(iv) Biological Charaeteristics. Channel supports {check all that apply):
Riparian corridor. Characteristics (Iype, average width); PFO, 90% cover.
[X] Wetland fringe. Characteristics:
1 Habitat for;
1 Federatly Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentalby-sensitive species, Explain findings:
[ Aquatic/wiidtife diversity. Explain findings:

Characteristics of wetlands adjacent to nen-TNW that fow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics
Properties:
Wetland size:1.481 acres
Wetland type. Explain:PFO.
Wetland quality. Explain:High,
Project wetlands cross or serve as state boundaries. Explain:

(b} General Plow Refationship with Non-TNW:
Flow is: Intermittent flaw. Explain: Seasonally saturated.

Surface flow is: Discrete
Characteristics:

Subsurface flow: Unknowa. Explain findings:
] Dye {or other) test performed:

{¢) Wetland Adiacency Determination with Non-TNW;
B Directly abutting
{1 Not directly abutting _
[ ] Discrete wetland hvdrologic connectiorn. Explain;
[T Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximitv (Relaiionship) to TNW
Project wetlands are 3ot less} river miles from TNW.
Project waters are rial (straight) miles from TNW.
Flow is from: Wetland 1o navigable waters.

{if) Chemical Characteristics:
Characterize wettand system (e.g.. water color is clear, brown, oil film on surface; water quatity; general watershed
characteristics; etc.). Explain: Water color within wetlands is generally clear.
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that appiy):

Ripariar buffer. Characteristics (type, average width): .

B Vegetation type/percent cover. Explain:PFO, 90% cover.

<& Habitat for:
Federally Listed species. Explain findings:Possible Indiana bat due to proximity to hibernaculum and trec size.
[ Fish/spaswn areas. Explain findings:
[] Other environmentally-sensitive species, Explain findings:
[} Aquatic/wildiife diversity, Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetlandis) being considered in the cumulative analysis: 1
Approximately ( 1.401 ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specify the following:

Direcily abuts? {Y/N) Size (in acres) Direetly abuts? (Y/N) Size (in acres)
Y 1.401

Summarize overall biological. chemical and physical functions being performed: Wetland B is bordered on three sides by
residential development, including two culverts which drain directly into this wetland. As a result this wetland can retain. convert,
and cycle the pollutants that would otherwise directly enter the TNW, Furthermore, during larpe storm events, the wetland can
serve as flood storage arca. retaining flood waters and precluding them from potentiatly flooding the nearby homes, Due to high
vegetation density and refatively low accumulation of leaf Htter, it is likely that much of the vegetative matter gets flushed into the
on-siie RPW. serving a function of production export. Numerous signs of wildlife usc were observed, including free rebs and seat
from deer within the wetlands.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fonctions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water In the tributary and its proximity te a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. befween a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland les within or
eutside of a floedplain is not solely determinative of siguificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider inciude, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any). have the capacity to carry pollutants or floed waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the wributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

e Docs the iributary, in combination with its adjacent Wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstreant foodwebs?

*  Does the tributary. in combination with its adjacent wetlands {if any), have other refationships o the physical, chemical. or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows divectly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below. based on the tributary itself. then go to Section [TLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combinatien with all of its
adjacent wetlands, then go to Section [ILD:

3. Sigrificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based en the tributary in combination with all of its adjacent wetlands, then go to
Section TILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
7 TNws: {inear feet width (), Or, acres.
l:f Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly inte TNWs,
_ Tribwaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and razionale indicating that
tributary is perconial:



‘Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section [ILB. Provide raticnale indicating that tributary flows
scasonally: Aerial photography clearly shows the on-site RPW. On site, the OHWM was clear. Annual rainfall of 50.55
inches, an estimated 138-acre drainage area, the fact that the wetland i$ bordered on three sides by development and
observations made of the on-site RPW, all indicate that the stream likely {lows during late winter, all spring and early summer,

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 20 linear feet 3 width {ft).
Other non-wetland waters; acTes.
Identify type(s) of waters:

3. Non-RPWSs® that flow directly or indirectly into TNWs,
Il Waterbody that is not a TNW or an RPW. but ftows directly or indirectly into a TNW, and it has 2 significant nexus with a
TNW is jurisdictional, Data supporting this conclusion is provided at Section 1LC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
E9] Tributary waters: linear feet width {it).
{1 Other nen-wetland waters: actes,
Identify tvpe(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
B3 Wetlands directly abul RPW and thus are Jurisdictional as adjacent wetlands.
1 Wetlands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perenmia in Section 1[LD.2, ahove. Provide rationale indicafing that wetiand is
directly abutiing an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonzal in Section IILB and rationale in Section [ILD.2, above. Provide rationale indicating that wetland is directly

abuiting an RPW: Wetlands flow directly into the on-site RPW with no surface hydrologic interruption.

Provide acreage estimates for jurisdictional wetlands in the review arca: 1.401acres,

L

Wetlands adjacent to but not directly abutting an RPW that flew directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they arc adjacent
and with similarly situated adjacent wetfands, have a significant nexus with a TNW are Jurisidictional. Data supporting this
cenclusion is provided at Section THL.C.

Provide acrcage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.,
[l Wetlands adjacent to such waters, and have when considered in combi aation with the tributary to which thev are adjacent and
with similarly situated adjacent weilands, have a significant nexus with a TNW are Jjurisdictional. Prata supporting this
conclusion is provided ar Section HLC.

Provide estimates for jurisdictional wetlands in the review areq: acres.

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionai.
Demeonsirate that impoundment was created from “waters of the U.S." or
E3  Demopstrate that water meets the criteria for one of the categories presented above (1-6). or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®

*See Footnote # 3.

" To complete the analysis refer to the key in Section 31006 of the Instructional Guidebeok.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA [HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiciion Following Rapanos.



{7} which are or could be used by interstate or foreign travelers for recreational or other purposes.
£ from which fish or shellfish are or could be taken and sold in mterstate or foreign commerce.
[F] which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain;

[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Lo Tributary waters: linear feet width (f1).
5} Other non-wetland waters: acres.
Identify type(s) of waters:
[ Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did notl meet the criteria iy the 1987 Corps of Engincers
Wetland Delireation Manual and/or appropriate Regional Supplements.
Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC. the review arca would have been regulated based golely on the
“Migratory Bird Rule™ (MBR).
EE] Waters do not mect the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potendial basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture). using best professional
judgment (check all that apply);

Non-wetland waters (1.e., rivers, streams): linear feet width ({1}
Lakes/ponds: acres.

FEl  Other non-wetland waters: acres. List type of aquatic resource:

El Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that appiv):

: Non-wetland waters {i.e., rivers, sireams); linear feet, width (fi).
Bl Lakes ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

El wetlands: acres,

SECTIONIV: DATA SQURCES.

A, SUPPORTING DATA. Data reviewed for JD (check aH that apply - checked items shall be included in case file and. where checkad

and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitied by or o behalf of the applicant/consukani:
Data shects prepared/submitted by or on behalf of the applicant/consuitant.
Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U8, Geological Survey map(s). Cite scate & quad rame:Comwall, NY.
USPA Natural Resources Conservation Service Soil Survey, Citation:Orange County, NY.
National wetlands inventory map(s). Cite name;Cornwall, NY.
State/Local wetland inventory map(sy:Comwail, NY.
FEMA/FIRM maps:
100-vear Floodplain Elevation is: {Nationa! Geodectic Vertical Datum of 1929)
Photographs: [ Aerial {Name & Datedri-cubed, 2007.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:

NMOBXRRE O
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{3 Applicable/supporting case law:
| Applicable/supporting scientific literature:
FFl Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The siream present on-site is a seasonal RPW. A direct surface conncction was
observed between Wetland B and the on-site RPW.

Even though a significant nexus finding is not required as a matter of law, belaw is available information that documents the existence of a
significant nexns between a relatively permanent tributary that is not perennial and a traditional navigable water. Wetland B is bordered on
three sides by residential development, including two culverts which drain directly into this wetland. As a result this wetland can retain,
convert, and cycle the poliutants that would otherwise directly enter the TNW. Furthermore, during large storm events, the wetland can serve
as flood storage area. retaining flood waters and precluding them from potentially flooding the nearby homes. Due to high vegetation density
and refatively low accumulation of leaf litter, it is fikely that much of the vegetative matter gets flushed into the on-site RPW, serving a
function of production expost. Numerous signs of wildlite use were observed. including tree rubs and scat from deer within the wetlands.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instractions provided in Section [V of the JD Form Instructional Guidehook.

SECTION I: BACKGROUND INFORMATION BEe 1 G =
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION {JB) %gb 1 o 2@@;

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Kent Management Corp,NAN-2807-549-C

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:New York County/parish/borough: Orange City: Corawall, New Windsor
Center coordinates of site (fat/long in degree decimal format): Lat. 41.4490° N, Long. 74.0400° W.
Universal Transverse Mercator:
Name of nearest waterbody: Moodna Creck
Name of nearest Traditional Navigable Water {TNW) into which the aguatic resource flows: N/A
Name of watershed or Hydrologic Unit Code {HUC): Upper Hudson
B Check if map/diagram of review area and/ar potential jurisdictional areas is/are availabie upon reguest.
B4 Check if other sites (e.g., offsite mitigation sies, disposal sites, efc...) are associated with this action and are recorded on a
different 1D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
I Field Determination. Date(s): Avgust 2, 2007

SECTION il: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISBICTION.

There Areno “navigable wwaters of the 1S, within Rivers and Harbors Act (RHA} jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
Ed Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 BETERMINATION OF JURISDICTION,
There Are ng “waters of the U.5.” within Clean Water Act (CWA) Jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.

a. Indicate presence of wafers of U.S. in review arez (check all that apply): !

i TNWs, including territorial seas

Wetlands adjacent o TNWSs
Refatively permanent waters® (RPWs) that flow direetly or indirectly into TNWs
Non-RPWs that flow directly or indirectly inta TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[mpoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

5 e 0 e e

b. Identify (estimate) size of waters of the U1.8. in the review area:
Non-wetland waters: linear fect: width {ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known}:

-

Non-regulated waters/wetlands {check if applicable):?

B Potentiaily jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: The 3.591-acre wetland present on-site was determined te not be jurisdictionai because it was isolated. The
wetland showed no hydrologic connection to any waters of the U.S. After a rain event, the water within (his wetland

! Boxes checked below shall be supported by completing the appropriate sections in Section i below.
* For purposes of this form. an RPW is defined 25 2 tributary that is not 2 TNW and that typically flows year-round or has continuous flow at feast “seasonally”
{e.g.. typically 3 momths).

" Supporting docamentation (s presented in Section TTLF.



flows for a relatively short distance over tand, then disappears under ground, In the direction of the overiand flow,

Moodna Creek is approximately 3,060 feet away and approximately 80 feet lower in elevation than Wetland C, with ne
hydrologic connection.
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SECTION IH: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section HI.A.T and Section [ILD.1. only; if the aguatic resource is a wetiand adjacent to a TNW, complete Sections [1L.A.1 and 2
and Section IILD.1.; otherwise, see Section IILE below.

1. TNW
Identify TNW:

Sumimarize ratienale supporting determination;
2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™
CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (JF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdietion over pon-navigable tributaries of TNWs where the tribataries are “relatively permanent
waters” (RFWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. if the aquatic resouree is not a TNW, but has year-round
(perennialj flow, skip to Section IILD.2. If the aguatic resonrce is a wetland directly ahatting a tributary with perennial flow,

skip to Section 1}H.D.4,

A wetland that is adjacent o but that does not directly abut an RPW requires a significant nexus evaluation. Corps distriets and
EPA regions will include in the record any available information that decuments the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant aexus finding is not required as a matter of law.

i the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is nsed whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, cemplete Section HLB.1 for
the tributary, Section IJ1.B.2 for any onsite wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether 2 significant nexus exists is determined in Section HLC below.

t.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: Pick List
Dirainage area: Piel List
Average annual rainfall: inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(a} Relationshin with TNW:
{7 Tributary fiows directly into TNW,

AT ributary flows through PiekcLUist tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pickbist river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW,
Project waters are Bigk List acrial (straight} miles from RPW,
Project waiers cross or serve as state houndaries. Explain:

Identify flow route to TNW
Tributary stream order, if known:

* Note that the Instructionat Cidebook conains additionsl information regarding swales, ditches, washes. and crosional features gencrall v and in the arid
West. ’
" Flow route can be described by identifying, e.q., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b} General Tributary Characteristics (check all that apphv);
Tributary is: 7] Natural
[ Artificial {man-made). Explain:
{1 Manipufated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average depth: feet

Average side slopes: Pick List.

Primary tributary substrate composition {check all that apply):

[ sitts L] Sands [T Concrete
[ Cobbles [ Gravel 7 Muck
[ Bedrock [ Vegetation. Fyperth cover:

™ Other. Explain:

Tributary condition/stability [e.g.. highly eroding, sioughing banks]. Explain:
Presence of run/riffie/pool complexes. Explain:
Tributary geometry: Pick 1iist

Tributary gradient (approximate average sfope):

e

{cy Flow; N
Tributary provides for: Pick List ‘
Estimate average number of flow events in review area/vear: Pick Tist
Describe flow regime:
Other information on duration and velume:

Surface flow is: Bick List. Characteristics:
Subsurface flow: Pick List. Explain findings:
[ Dye {or ather) test performed:

Tributary has {check all that apply):

{1 Bed and banks

[ OHWM?® (check all indicators that apply):
clear, natural line impressed on the bank
¢hanges in the character of seil
shelving
vegetation matted down, bent. or absent
leaf fitter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
ebrupt change in plant commaunity

I o
I

I factors other than the OHWM were used to determine lateral extent of CWA jusisdiction (check al} that applyy:

[l High Tide Line indicated by: I} Mean Higl: Water Mark indicated by:
1 il or scum line along shore objects [_1 survey to available datum:
L] fine shell or debris deposits (foreshorey [} physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

1 tidal gauges
O other (lis):

{iiiy Chemical Characteristics:
Characterize tributary (e.g.. water color is clear, discolored, oily film; water quality; general watershed characteristics. etc.).
Explain;
Identify specific pollutants, if known;

A natural or man-made discontinuity in the OHWN does not necessarily sever jurisdiction (c.g., where the stream temporanly flows underground. or where
the OHWM has been removed by developent or agriculiural practices). Where there is a break in the OHWM that is unzelated to the waterbody s flow
regime (e.g.. flow over arock outerop or through a culvert), the agencies will look for indicators of flow abeve and below the break.

"Ihid.



{(iv) Bielogical Characteristics. Channel supports (check ali that appiy):

Riparian corridor. Characteristics (type, average width):

] Wetland fringe. Characteristics:

i1 Habitat tor:
[ Federally Listed species. Explain findings:
[ ] Fish/spawn arcas. Explain findings:
[ Other environmentaily-sensitive species. Explain findings:
(1 Aquatic/wildlife diversity. Explain (indings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i} Physical Characteristics:
(a} General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-FTNW:
Flow is: Pick Eist. Explain:

Surface flow is: Pick List
Characteristics:
Subsurface flow: Pick List. Explain findings:

[ Dye tor other) test performed:

{¢) Wetland Adjacency Determination with Non-TNW:
[7] Direetly abutting :
[ Not directly abutzing
[] Discrete wetland hydrologic connection. Explain:
['] Ecological cannection. Explain:
[T Separated by bernybarrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands are ist river miles from TNW,
Project waters are Liisf aerial (straight) miles from TNW,
Flow is from: Pick

st.

{ii}) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality: general watershed
characteristics; ete.). Explain: :
Identify specific pollutants, if known:

{iii) Biological Characteristics, Wetland supports (check all that apply):

Riparian bufler. Characteristics (tvpe. average width):

[] Vegetation tvpe/percent cover. Explain:

[] Habiter for:
] Federally Listed species, Explain findings:
{1 Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species, Explain findings:
U] Aquatic/wildiife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tribatary (if amy)
All wetland{s) being considered in the cumulative analysis: Pick Efst
Approximately ( ) acres in total are being considered in the cumulative analysis.



For cach wetland. specify the following:

Directly abuts? (Y/N) Size {in acres} Directly abuts? {Y/N} Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent te the tributary to determine if they significantly affect the chemical, physical, and bielogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemieal, physical and/or bielogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate fo determine sigpificant nexus based solely on any specific threshold of distance (e.g. befween a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Gaidebook. Factors to consider include, for example:

Does the tributary, in combination with its adiacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

yoes the tributary, in combination with its adjacent wetlands (if any}. provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary. in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adfacent wetlands (if any), have other relationships o the physical. chemical, or
biclogical integrity of the TNW?

Note: the ahove list of considerations is not inclusive and other functions observed o+ known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go o Section IILD:

2, Sigaificant nexus findings for noe-RPW and its adjacent wetlands, where the non-RPW flows directiy or indirectly into
TNWSs. Hxplain findings of presence or absence of significant nexus below, bused on the tributary in combination with all of its
adjacent wetlands, then go o Section HED: '

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

L

TNWs and Adjacent Wetlands, Check zll that apply and provide size cstimates in review arca:
] TNws: linear feet width {f), Or. acres.
Wetlands adjacent {0 TNWs: acres.

RPWs that flow directly or indirectly into TNWs,

EZ] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

L1 Tributaries of TNW wherc tributaries have continuous flow “seasonally” (e.g.. typically three months each year) are
jurisdictional. Data supporting this conciusion is provided at Section [[LB. Provide rationale indicating that tributary flows
seasonally:



E.

Provide estimates for jurisdictional waters in the review area (cheek afl that applv):
Tributary waters: linear feet width (ft)
£} Other non-wetland waters: acres,

Identify type(s) of waters;

Non-RPWs® that flow directly or indirectly into TNWs.
[ Wauterbody that is not a TNW or an RPW, but flows directty or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdiclional. Data sapporting this conclusion is provided at Section BLC.

Provide estimates for jurisdictional waters within the review area (check all that appiv):
7 Tributary waters: linear feet width (ff).
Ed Other non-wetland waters: acres.
Identify tvpe(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs.
[} Wetlands directly abut RPW and thus are Jjurisdictienal as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically fiow vear-round. Provide data and rationale
indicating that tributary is perennial in Section HI1.D.2, ahove. Provide rationale indicazing that wetland is
directly abutting an RPW:

E] Wetlands directly abutting an RPW where tributaries typicatly flow “seasonafly.” Provide data indicating that tributary is
seasonal in Section [IL.B and rationale in Section [11.03.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws,

[[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adiacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conciusion is provided at Section HI1L.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

F7] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conelusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
Impeundntents of jurisdictional waters.”

As a general rule, the impoundment of a jurisdiciional fributary remains jurisdictional.
Demonstrate that smpoundment was created from “waters of the U.S.,” or

Z1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is iselated with a nexus to commerce (see E below),

ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

[ from which fish or shelifish are or could be taken and sold in interstate or foreign commerce,

E] which are or could be used for industrial purposes by industries in interstate commerce.
[} Interstate isolated waters. Explain:
[] Other factors, Explain:

Identify water body and summarize rationale supporting determination:

5See Footnote £ 3.

* Fo complete the analysis refer to the key in Section 11LD.6 of the Instructional Guidebook.

™ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will efevate the action to Corps and EPA HOQ for
review consistent with the process described in the Corps/EPA Memorandunt Regarding CWA Act Jurisdiction Following Ropanos,



Provide estimates for jurisdictional waters in the review area (check 2l that apply):
Tributary waters; finear feet width {ft}.
£ Other nor-wetland waters: acTes.
Tdentify type(s) of waters:
Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS {({CHECK ALL THAT APPLY):
- If potential wetlands were assessed within the review area. these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delincation Manual and/or appropriate Regional Supplements.

B Review arca included isolated waters with no substantial nexus fo interstate {or foreign) commezce.

Prior to the Fan 2001 Supreme Court decision in “SHANCC,” the review area would have been reguiated based solely on the
“Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Fxplain:

B Cther: (explain, if not covered above): The 3.591-acre wetiand present on-site was determined to not be jurisdictional because
it was isolated. The wetland showed no hydrologic connection to any waters of the U.S. After a rain event, the water within this
wetland flows for a relatively short distance over land, then disappears under ground, Tn the direction of the overland flow, Moodna
Creek is approximately 3,000 feet away and approximately 30 feet lower in elevation thar Wetland C, with no hvdrologic connection,
There are no features whick are or could be used by interstate or foreign travelers for recreational or other purposes, there are no
areas from which fish or shellfish can be or are taken and sold in interstate or foreign commerce, and which are or could be used for
industrial purpose by industries in interstate commerce. Consequently, there does not appear te be 2 reasonable nexus with
interstate commerce, Also, the use, degradation or less of this wetland will not affect other waters of the U.S. or affect interstate or
foreign commerce. '

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irigated agriculture), using best professional
judgment {check all that apply):

[3 Non-wetland waters (i.e., rivers. streams): linear fect width (ft).
Lakes/ponds: acres.

El Other non-wetland waters: acres, List type of aquatic resource:

{71 Wetlands: acres.

Provide acreage estimates for non-jurisdictional walers in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check alf that appiv):

i:{ Non-wetland waters (i.e.. rivers, streams): linear feet, width {f).
71 Lakes/ponds: acres,

[l Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SQURCES,

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and. where checked
and requested, appropriately reference sources below):
Maps, plans. plots or plat submitted by or on behalf of the applicant/consuliant:
Data sheels prepared/sishmitted by or on behalf of the applicanvconsultant.
Office concurs with data shects/delineation report.
E1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters™ study:
ULS. Geological Survey Hydrologic Atlas;
[ ] USGS NHD dara.
[ USGS 8 and 12 digit HUC maps.
ULS. Geological Survey map(s). Cite scale & quad name:Cornwali, NY.
USDIA Natural Resources Conservation Service Soil Survey. Citation:Orange County, NY.
National wetlands inventory map(s). Cite name:Cornwall, NY.
State/Local wetland inventory map(sy:Cornwall, NY.
FEMA/FIRM maps:
[60-year Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929}
Photographs: D Aerial (Name & Date):i-cubed, 2007.
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letier:NAN-2001-137. Septemaber 23, 2001, December 22, 2003,
Applicablefsupporting case faw:

K
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[ Applicable/supporting scientific literature:
Other information (please specifv)

B. ADDITIONAL COMMENTS TCQ SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the ID Form [nstructional Guidebook.

SECTION I: BACKGROUND INFORMATION s 44 2@@:{«;
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION {(JD): g?gg § e £

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY Distriet, Kent Management Corp,NAN-2007-549-1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:New York County/parish/borough: Orange City: Comwall, New Windsor
Center coordinates of site {lat/long in degree decimal formaty: Lat, 41.4490° N. Long. 74.0400° W.
Universal Transverse Mercator:
Name of nearest waterbody: Moodna Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Moodna Creek
Name of watershed or Hvdrologic Unit Code (HUC): Upper Hudson
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
BJ  Check if other sites (e.g.. offsite mitigation sites. disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION {CHECK ALL THAT APPLY):
Ef Office (Desk) Determination. Date:
P Field Determination. Date(s): August 2, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION i0 DETERMINATION OF JURISDICTION.

There Areﬂﬂ “nevigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as deflned by 33 CFR part 329) in the
review area. [Required] :
Walers subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be stisceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There A¥é “warers of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S, in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow direetly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

CENEREREIE

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; linear feet: width (I} and/or acres.
Wetlands: 3.698 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Munual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if applicable):®
i Potentally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

" Boxes checked below shall be supported by completing the appropriate sections in Section 1 helow,

* For purposes of this form, an RPW is defired as a imbutary that is not a TNW and that typically flows vear-round or has contimuous flow at least “seasonaliy”

(c.g.. typically 3 months).
" Supporting decumentation is presented in Section [ILF.
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SEC

TION IH: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW, complete
Seetion ITLA.T and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections HLA.I and 2
and Section HLD.1_; otherwise, see Section HLB below.

. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supposting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over nen-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typieally 3
months). A wetlaad that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial} flow, skip to Section IIL.D.2. if the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4,

A wetiand that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
¥.PA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perenniai {and its adjacent wetlands if any}) and a traditional navigable water, even
though a significant nexus finding is nst required as a matter of law.

If the waterbody® is not an RPW, or 2 wetland directly abutting an RPW, a JD will require additional data to defermine if the
waterbedy has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combinatiorn with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the fributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section HLB.1 for
the tributary, Section I1.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both ousite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 928 square milés
Drainage area: 46 ‘acres
Average annugl rainfall; 50,55 inches
Average annual snowfall: 30.8 inches

{ii) Physical Characteristies:
(ay Relationship with TNW:
L] Tributary flows directly into TNW.
X Tributary flows through 2 tributaries before entering TNW.,

Project waters are 1-2 river miles from TNW.

Project waters are T lss) river miles from RPW.

Project waters arc Tfor dess) acrial (straight) miles from TNW.
Project waters are 1:{or.fess} acrial (siraight) miles from RPW,
Project waters cross or serve as staie boundaries. Explain;

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generaily and in the arid

West.
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Identify flow route to TNW"; Unnamed tributary to Moocdna Creek is a seasonal RPW that is located just off the property.
It flows into a perennial RPW. which flows inte another perennial RPW before flowing into Moodna Creek. which is a
TNW.

Tributary stream order, if known:

(b) General Tributary Characteristics {check all that appivy:
Tributary is: B Naturat
I ] Artificial (man-made). Explain:
M Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 5 feet
Average depth: 1 feet
Average side slopes; 211,

Primary tributary substrate composition (check all that apply):

F7 siits B sands M1 Concrete
Cobbles X Gravel 1 Muck
[ Bedrock B Vegetation. Type/% cover: 10

[] Other. Explain:

Tributary cendition/stability [e.g.. highly croding, sloughing banks]. Explain: Stable.
Presence of run/riffie/pool complexes. Explain: None.

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): 3 %

(cy Flow;

Describe flow regime: Water was flowing during site inspections of June 6. 2001, and June 23, 2003, Aerial
photography clearly shows the off-site RPW, in which the the OHWM was clear. Annual rainfall of 30.5% inches, an estimated 46-acre
drainage area, the fact that the property is bordered on two sides by development and observations made of the off-site RPW, all indicate
that the stream likely flows during late winter, all spring and early summer.

Other information on duration and volume:

Surfice flow is: Biserete-and confined. Characteristics:

Subsurface flow: Unknown. Explain findings;
L] Pye {or other) test performed:

Tributary has {check all that applyy:
B3 Bed and banks
B OHWM?® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegeiation matted down, bent, or absent
>4 leaf litter disturbed or washed away
sediment deposition
water staining
1 other (list):
[ Discontinuous GHWM.” Exphain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow cvents
abrupt change in plant community

Ox00]
ORCXORC

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check al} that apply);

High Tide Line indicated by: (2] Mean High Water Mark indicated by:
[0 oit or scumn ine along shere objects [T survey to available datum:
L] fine shel! or debris deposits (foreshore) ] physical markings:
["] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal ganges
1 other (list):

* Flow route can be described by identifying. e g.. tributary s, which flows through the review area, to flow into tributary b, which fien flows into TNW.

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g.. where the stream femporarily flows underground, or where
the OHWDM has been removed by development or agriculiural practices). Where there is a break in the OHWM that is unrelated fo the waterbady's flow
Iegime {e.g. flow over a rock outerop or through a colvert), the agencies will-look for indicators of flow above and below the break,

"Ihid.



(it} Chemical Characteristics:
Characterize tributary (e.g.. water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain: Water within the RPW is clear when {lowing.
Identify specific pollutants, if known: Unknown.

wn



(iv) Eiological Characteristics. Channel supports {check aif that apply):
Ripariar corridor. Characteristics {type, average width): PFQ, 90% cover,
B Wetland fringe. Characteristics:
[T Habitat for:
[] Federaily Listed species. Explain i findings:
L1 Fish/spawn areas. Explain findings:
[T} Other environmentaily-sensitive species. Explain findings:
L] Aguatic/wildlife diversity, Explain findings:

Characteristics of wetlands adjacent to ner-TNW that flow directly or indirectly inte TNW

(iy Physical Characteristics:
(a) General Wetland Characteristics;
Properiies;
Wetland size:3.698 acres
Wetland type. Explain:PFO.
Wetland quality. Explain:High,
Project wetlands cross or serve as state boundaries. Fxplain:

(b) General Flow Relationship with Non-TNW:
Flow is: lntermment flow. Explain: Seasonally saturated.

Surluce flow is: Discrete
Characteristics:

Subsurface flow: Unkxmwn Explain findings:
[d Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW;
Directly abutting
[ Not directly abutting
1 Discrete wetland hydrologic comnection. Explain:
L] Ecological connection. Explain:
M Qup'irakd by berm/barrier. Explain:

(d} Proximitv {Relationship to TNW
Praject wetlands are river miles from TNW.
Project waters are 1 55} gerial (straight) miles from TNW.
Flow is from: Wetkind to nav1gab¥e waters.

Estimate approximate location of wetland as within the 18

:500-year floodplain.

(ify Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.), Explain: Water color within wetlands is generally clear.
dentify specific pollutants, if known:

(iii) Biological Characteristics. Wetiand supports (check all that appi»)

Riparian buffer. Characteristics {type, average width):

(] Vegetation type/percent cover. Explain:PFG. 90% cover.

[ Habitat for:
B} Federally Listed species. Explain findings:Possible Indiana bat due to proximity to hibernaculum and trec size.
[7] Fish/spawn areas. Explain findings: :
[1 Other environmentally-sensitive species. Explain findings:
[ Aguatic/wildlife diversity, Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s} being considered in the cumuiative analysis: 1
Approximately ( 3.698 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Dirgctly abuts? (Y/N) Size {in acres) Directly abuts? (¥Y/N) Size {in acres)
Y 3.698

_ Summarizc overall biological, chemical and physical functions being performed: Wetland D is located behind existing
homes and can retain, convert, and cyele the pollytants that would otherwise directly enter the TNW. Furthermore, during large
storm events, the wetlands can serve as flood storage areas, retaining flood waters and precluding them from potentially flooding
the nearby businesses and residential developments. The wetland aiso appears o be a groundwater discharge area, as there appears
to be littie overland flow into the wetland. Numerous signs of wildlife use were observed, including tree rubs and scat from deer
within the wetlands,

SIGNIFICANT NEXUS DETERMINATION

A significant nexus anafysis will assess the flow characteristics and functions of the tributary iiseif and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of «a TNW. For each of the fellowing situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus inclade, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to 2 TNW, and the functions performed by the tribotary and all its adjacent
wetlands. ltis not approgpriate to determine significant nexus based solely on any specific threshold of distance {e.g. between a
tributary and its adjacent wetiand or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is net selely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructionai Guidebook. Factors to consider include, for example:

®  Does Lhe tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amounst of polhutants or flood waters reaching a TNW?

¢ Daes the ributary, in combination with its adjecent wetlands (if anv), provide habitat and lifecyele support functions for fish and
other species. such as feeding, nesting, spawning, or rearing yvoung for spectes that are present in the TN'W?

e Dioes the tributary, in combination with its adjacent wetlands (if any), have the capacity {o transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or knowa to occur should be documented
below:

1. Significant nexus findings for non-RPW that has ne adjacent wetlands and flows directly or indirectly into TNWSs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section FH.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, bused on the tribttary in combination with all of its
adjacent wetlands, then go to Section HiD:

3. Significant nexus findings for wetlands adjacent te an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go o
Section [TLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
G taws: finear feet width (&), Or, AcTes.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically fiow vear-round are jurisdictional. Provide data and rationzle indicating that
tributary is perenniak:



B4 Tributaries of TNW where tributaries have continyoas flow “scasonally”™ (e.g.. typically three months each vear) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicatin g that fributary flows
seasonally: Water was flowing during site inspections of June 6, 2001, and June 23, 2003. Aerial photography clearly shows
the off-sitc RPW, in which the the OHWM was clear. Annaal rainfall of 50.53 inches, an estimated 46-acre drainage area, the
fact that the property is bordered on two sides by development and observations made of the off-site RPW. all indicate that the
streant likely flows during late winter, all spring and early summer.

Provide estimates for jurisdictional waters in the review area (check ali that applv):
m Tributary waters:  linear feet wieth (f1).
Q Other non-wetland waters: ACTES.

Ldentify type(s) of waters;

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows dircetly or indirectly into a TNW, and it has a si enificant nexus with a
TNW is jurisdictional. Data supporting this conchusion is provided at Section FLC,

Provide estimates Tor jurisdictional waters within the review area (check all that appiv):
Tributary waters: linear feet width ().
Other non-wetland waters: acres.
Tdentify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adiacent wetlands.
Wetlands directly abutting an RPW where tributaries typically Bow vear-round. Provide data and rationale
indicating that tributary is pereanial in Section 11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 5

B& Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that iributary is
seasonal in Section HEB and rationale in Section [[LD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: Wetlands flow directly into the offesitc RPW with no surface hyvdrologic interruption.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.. Wetlands adjacent to but not directly abatting an RPW that flow directly or indirectly into TNWs,
[F1 Wetlands that do not directly abut an RPW, but when censidered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section H1L.C,

Provide acreage estimates for jurisdictional wetlands in the review area: ACICS.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly inte TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are Jjurisdictional. Data supporting this
canclusion is provided at Section [LC.

Provide estimates for jurisdictional wetlands in the review area; acres,

7. hnpoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tribatary remains jurisdictional,
Demeonstrate that impoundment was created from “waters of the 1.8.,” or
[} Demonstrate that water meets the criteria for one of the categeries presented above (1-6), or
Demonstrate that water is isolated with 2 nexus 1 comnerce {sce F below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):Y

“See Foolnote # 3.
? To compiete the analysis refer to the key in Section {ILD.6 of the Tnstructional Guidebook,



£ which are or could be used by interstate or forcign travelers for recreational or other purposes,
from which fish or shetlfish are or could be taken and sold in interstate or foreign commerce.
which arc or could be used for industrial purposes by industries in interstate commerce.

£ Intersiate isolated waters. Explain:

Orther factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictionat waters in the review area (check ail that apply):
]::] Tributary waters: lingar feet width (ft).
7] Other non-wetland waters: acres.
_ Identify type(s) of waters:
1 wetlands: acres.

E. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ Ifpotential wetlands were assessed within the review area. these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

EJ Review area included isolated waters with no substantial nexus 1o interstate {or foreign) commeerce.
[] Prior to the Jan 2001 Supreme Court decision in “STFANCC.™ the review area would have been reguilated based solely on the

“Migratory Bird Rule™ (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain;
- Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area. where the sale potential basis of jurisdiction is the MBR
faetors (i.c.. presence of migratory birds, presence of endangered species, use of water for irrigated agriculture). using best professional
Jjudgrent {check all that apply):

Non-wetland waters (i.c.. rivers, stremms): linear feet width {ft).
_ Lakes/ponds: acres,
£} Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Si gniticant Nexus™ standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (L., tivers, streams): lincar feet, width {f).
Lakes/ponds: acres.
[ Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plets or plat submitted by or on behalf of the applicant/consuliant;

Data sheets prepared/submitted by or on behalf of the applicant/consultant,

] Office concurs with data sheets/delineation report.

] Office does nat concur with data sheetsidelineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study:

1.5, Geological Survey Hydrologic Atlas:

[ ] USGS NHD data.

[T USGS 8 and 12 digit HUC maps.

U.5. Geological Survey map(s). Cite scale & quad name:Cornwall, NY.

USDA Natural Resources Conservation Service Soil Survey. Citation:Orangs County. NY.

National wetlands inventory map(s). Cite name:Cornwall, NY.

State/Local wetland inventory map(s):Cornwall. NY.

FEMA/FIRM maps:

100-year Floodplain Elevaiion is: {(National Geodectic Vertical Datam of 1929)

Photographs: B Aerial (Name & Date):i-cubed. 2007,
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¥ Prior to asserting or declining CWA jurisdiction based solely on this category. Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the precess described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Raparios.



or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:NAN-2001-127, September 25, 2001.
Applicable/supporting case law:
Applicable/supperting scientific literature:
Other information (please specify):

i 2

B. ADDITIONAL COMMENTS TO SUPPORT JD: The stream present jusz off-site is a seasonal RPW. A direct surface connection was

observed between Wetland D and the off-site RPW,

Even though a significant nexus finding is not required as a matter of law, below is available information that documents the existence of a
significant nexus hetween a relatively permanent tributary that is not perennial and a traditional navigable water, Wetland D is located

behind existing hemes and can retain, convert, and cycle the poliutants that would otherwise directly enter the TNW. Fusthermiore, during -

large storm events, the wetlands can serve as flood storage areas, retaining flood waters and precluding them from potentially flooding the
nearby businesses and residential developments. The wetland also appears to be a groundwater discharge area, as there appears to be liftle
overland flow into the wetland. Numereus signs of wildlife use were observed, including tree rubs and scat from deer within the wetlands.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Eagineers

This form should be completed by following the instructions provided in Section TV of the TI) Form Instructional Cuidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL PETERMINATION (JD}: ﬁgg 4

et
T

B. BISTRICT OFFICE, FILE NAME, AND NUMBER: NV District, Kent Management Corp,NAN-2007-549.E

C. PROJECT LOCATION AND BACKGROUND INFORMATION;
State:New York County/parish/borough: Orange City: Cornwall, New Windsor
Center coordinates of site {laviong in degree decimal formaty: Lat. 41.4490° N, Long. 74.0400° W
Universal Transverse Mercator:
Name of nearest waterbody: Moodna Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Moodna Creel
Nare of watershed or Hydrologic Unit Code (HUC): Upper Hudson
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upen request.
B Check if other sites (e.g., offsite mitigation sites. disposal sites, etc...) arc associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION {CHECK ALL THAT APPLY):
Otfice {[Yesk) Determination. Date:
B Field Determination. Date(s): August 2, 2007

SECTION il: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISBICTION.

There Areno “navigable waters of the [1.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

Waters subject to the ¢bb and flow of the tide,

£ Waters are presently used, or have been used in the past, or may be susceptible for use to transpert inferstate or foreign commerce.

Explain:
B. CWA SECTION 404 BETERMINATION OF JURISDICTION,
There Are “waters of the 1.5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review area. [Reguired)

L. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that appiv): *

[ TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abuiting RPWs that flow directly or indirectly inte TNWSs
Wetlands adjacent to but not directly abuting RPWs that flow divectly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated {inferstate or intrasiate} waters, including isolated wetlands

6 5 | o

b. [Identify (estimate) size of waters of the U.S. in the review area:
Non~wetland waters: 350 linear feet: 3 width (ft) and/or acres.
Wetlands: (0318 acres.

Elevation of established GHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[ potentially Jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explaim: :

" Boxes checked betow shall be supported by completing the appropriate sections in Section LI below.

* For purposes of this form, an RPW is defined s a tributary that is not a TN'W and that typicaly flows year-rouad or has continuous fow at least “seasonally”

(e.g., typicallv 3 months),

" Supporting documentation is presented in Section TLF.

-J



SECTION I CWA ANALYSIS

A. TNWs AND WETLANDS ABJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent {o TNWs. If the aquatic resource is a TNW, complete
Section IILA.T and Section YLD.1. only; if the aguatic resource is a wetland adjacent to s TNW, complete Sections 1ILA.T1 and 2
and Section HHLD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTECS OF TRIBUTARY {THAT IS NOT A TNW} AND ITS ADJACENT WETLANDS (OF ANYY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanes have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries arve “relatively permanent
waters” (RPWs), Le. tributaries that typically flow year-round or have confinuous flow at feast seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. i the aquatic resource is not a TNW, but has vear-round
{perennial} flow, skip to Section [LD.2, If the aguatic resource is a wetland direetly abutting a tributary with perennial flow,
skip to Section HIL.D .4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant pexus finding is not required as 2 matter of Iaw.

If the w&terbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetiands, the significant nexus evaluation must
consider the tribuiary in combination with alf of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or beth. If the JD covers a tributary with adjacent wetlands, complete Section [1L.B.1 for
the tributary, Section I[L.B.2 for any onsite wetlands, and Section HLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is detcrmined in Sectien FELC below.

L. Characteristics of non-TNWs that flow dirvectly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 928 square
Drainage area: 15 ‘acres
Average annual rainfail; 50,55 inches
Average annual snowfall: 30.8 inches

{ii) Physical Characteristics:
{a) Relationship with TNW:
B Tributary tlows directly into TNW,
[ Tributary flows through Pick List tributarics before entering TNW.

‘iés's} river miles from TNW.

38} river miles from RPW.

Project waters are 1 J acrial (straight) miles from TNW,
Project walers are ¥.{or-1éss) acrial (straight) miles from RPW.
Project waters cross or scrve as state boundaries. Explain:

Project waters are 1
Project waters are 1

Identify flow route to TNW?: Unnamed tributary to Moodna Creek is a seasonal REW that flows on the property. Once
off-site, it then flows a distance of approximately 500 fect. then directly into Moodna Creek, which is a TNW.

¥ Mote that the Instructionat Guidebook comains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West. : .
" Flow route can he described by identifying, e.g., tributary a. which fows through the review area, to flow info tributary b, which then flows into TNW.

(%}



Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is; Natural
[ Astificial {man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank {estimate):
Average width: 3 feet '
Average depth: 1 ket
Average side slopes: 2:1.

Primary tributary substrate composition (check all that applv):

[ sits Sands [ Conerete
Cobbles & Gravel [ Muck
] Bedrock Vegetation. Type/% cover; 10

E} Other. Explain:

Tributary condition/stability [e.z.. highly eroding. sloughing banks|. Explain: Relatively stable,
Presence of run/ridile/pool complexes. Explain: None.

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): 3 %

(¢j Eow;
Tributary provides for: Seasonal flow

Describe flow regime: On site, the OHWM was clear. Annual rainfall of 50.55 inches, an estimated 13-acre
drainage area. the fact that the wetland is bordered on three sides by development and observations made of the on-site RPW, all
mdicate that the stream likely flows during late winter, alf spring and early summer.

Other information on duration and volume;

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: Unknows. Explain findings:
[ Dve (or other) test performed:

Tributary has (check alf that appiy);

] Bed and banks

D OHWM® (check all indicators that apply);
<} clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf fitter disturbed or washed away
sediment deposition
water staining
other {list);

continuous OHWM,” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

seour :
multiple observed or predicted flow events
abrupt change in plant community

7]
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[T factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):;

bt

71 High Tide Line indicated by {1 Mean High Water Mark indicated by:
LI oil or scum line along shore objects [ ] survey to available datum:
[ fine shell or debris deposits (foreshore) || physical markings;
L1 physical markings/characteristics [] vegetation linesichanges in vegetation types.

[ tidal gauges
M other Qist):

(iif) Chemical Characteristics:
Characterize tributary {e.g.. water cofor is clear, discolored, oily fitm: water quality: general watershed characteristics, cte.).
Explain: Water is clear when flowing,
[dentify specific polfutants, if known: Unknown.

®A natural or man-made discontisuity in the OHWM does not necessarily sever jurisdiction (e. .. where the stream temporarily flows uaderground. or where
the OHWM has been removed by development or agricultural practices). Wheze there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g.. flow over a rock outcrop or through a eulvert), the agencies will ook for indicators of flow above and below the break.

‘Ihig.






3.

{(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type. average widthy: PFO. 90% cover.
B Wetland fringe, Characteristics:
[T Hahitat for:
7 Federally Listed species. Explain findings:
[7] Fish/spawn arcas. Explain findings:
L] Other environmentally-sensitive species. Explain findings:
O Aquaticivildlife diversity. Explain findings:

Charaeteristics of wetlands adjaceat to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
{a) General Wedand Characteristics:
Properties:
Wetland size: 0.518 acres
Wetland type. Explain;PFO.
Wetland quality. Explain:High.
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Nen-TNW:

Flow is: Entermittent flow. Explain: Seasonally saturated,

Surface flow is: ﬁi'éé%éle
Characteristics:

Sabsurface flow: Unknows. Explain findings:
[ Dye (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
] Directly abuiting
1 Not directly abutting
[[] Discrete wetland hydrologic connection. Expiain:
7 Ecalogical connection. Explain:
E] Separated by bermybarrier. Explain:

(d) Proximity (Relationship} to TNW
Project wetlands are ess} river miles from TNW.
Project waters are § aerial {straight) miles from TNW.
Flow is from: Wetland to navigable waters.
Estimate approximate tocation of wetland as within the 500-year or greater floodplain.

e’

{ify Chemical Characteristics:
Characterize wetland system (e.g.. water color is clear, brown, oil film on surface: water quality; gencral watershed
characteristics: etc.). Explain: Water color within wetiands is generally clear, )
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that applv):

Riparian buffer. Characteristics (type, average width):

Bl Vegetation type/petcent cover. Explain:PFO, 90% cover.

<] Habitat for:
Federally Listed species. Explain findings:Possible Indiana bat due to praximity to hibernaculum and tree size.
[ ] Fish/spawn arcas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
1 Aquaticivitdlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the fributary (if any)
All wetland(s) being considered in the curnulative analvsis: ¥
Approximately ( 0.318 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directiy abuts? {Y/N) Size {in acres)
Y 0.518

Summarize overall biclogical. chemmical and physical functions being performed: Wetland E can retain, convert, and
cycle the poilutants from nearby development that would otherwise directly enter the TNW. Furthermore, during targe storm
events. the wetland can serve as flood storage arca, retaining flood waters and precluding them from potentially flooding the nearby
homes. Due to high vegetation density and relatively fow accumulation of leal ligter, it is likely that much of the vegetative matter
gets flushed into the on-site RPW, serving a function of production export. Numerous signs of wildlife use were observed,
including tree rubs and scat from deer within the wetlands,

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristies and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they sigaificantly affect the chemical, physical, and biological integrity
of a TNW. For each of the foliowing situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or bislogical integrity of a TNW.,
Considerations when evaluating significant nexus include, but are net limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to 3 TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solefy on any specific threshold of distance {e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland Hes within or
outside of a floodplain is not solely determinative of significant nexus.

Draw cennections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the [nstructional Guidebook. Facters to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands {if any), bave the capacity to carry pollutants or flood waters o
TNWSs, or 16 reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its adjacent wetlands (if any). provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any}, have the capacity to transfer nutrients and organic carbon that
suppott downsiream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical, chemical. or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows divectly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itsell, then go to Section 1111

2, Sigrificant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indiveetly into
TNWs. Explain findings of presence or shsence of significant nexus below, based on the tri butary in combination with all of its
adjacent wetlands, then go 1o Section [11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do noet directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the fributary i combination with ali of its adjacent wetlands. then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINBINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

L. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review ares:
EJ TNws: lincar feet width {ft), Or, acres,
71 Wetlands adjacent to TNWSs: acres,

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typivally flow vear-round are Jurisdictional. Provide data and rationale indicating thai
tributary is perermial:



B Tributaries of TNW where tributaries have continuous How “seasonally” (e.g., typically three months each vear} ure
Jjurisdictional. Data supporting this conclusion is provided at Section ILB. Provide rationale indicating that tributary flows
seasonally:  On site, the GHWM was clear. Anpual rainfalf of 30.55 inches, an estimated ¥ 35-acre drainage area, the fact that
the wetland is bordered on three sides by development and observations made of the on-site RPW., all indicate that the stream
likely flows during late winter, all spring and early summer.

Provide estimates for jurisdictional waters in the review area {check afl that apply):
B Tributary waters: 350 linear feet 3 width (f).
£ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indir'ectly into TNWs.
[} Waterbody that is not a TNW or an RPW. but flows directly or indirectly into 2 TNW, and it has a significant nexas with a
TNW 15 jurisdictional. Data supporting this conclusion is provided at Section ITLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width {fi},
E Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
BE  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
1 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIT.1).2, above. Provide rationalc indicating that wetland is
directly abutting an RPW:

X wetlands directly abutting an RPW where tributaries typically flow “seasonaliy.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section 1L.13.2, above, Provide rationale indicating that wetland is dircctly
abutting an RPW: Wetlands flow directly into the on-site RPW with no surface hydrologic interruption,

Provide acreage estimates for jurisdictional wetlands in the review area: 8.518acrcs.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tri butary to which they sre adjacent
and with similarly situated adjacent wetlands, have a signiticant nexus with a TNW are Jjurisidictional. Data supperting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: aCres.

6. Wetlands adjacent to non-RPWs that flew directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly sifuated adjacent wetlands, have a significant nexus with a TNW are Jurisdictional. Dats supporting this
conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional iributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.." or
[ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
F1 Demonstrate that water is isolated with a nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATEON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY)::

*See Footnote 4 3.

*To complete the analysis refer 1o the key in Section [LD.6 of the Tnstrictional Guidebook,

* Prior 1o asserfing or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Aet Jurisdiction Following Rapanes.



[} which are or could be used by interstate or {oreign travelers for recreational or other purposes.
from which fish or shelifisk are or could be taken and sold in interstate or foreign commerce.
' which are or could be used for industrial purposes by industries in interstate commerce.

Ed Interstate isolated waters. Explain;

E3 Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply);
Tributary waters: linear feet width (f).
21 Other non-wettand waters: acres.
Identify type(s) of waters:
71 wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT A PPLY):

[f potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Dielineation Manual and/or appropriate Regional Supplements.
Review arca included isolated waters with no substantial nexus to interstate or forei en) commerce,
L1 Prior to the Jan 2001 Supreme Court decision in “SHANCC.” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR). :
1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction, Explain:
El Other: {explain, if not cavered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
faclors (i.c.. presence of migratory birds, presence of endangered species. use of water for frigated agriculture), using best professional

Judgment (check all that apply):

' Non-wetland waters (i.e.. rivers, streams); Hnear feet width (ft).
[o1 Lakes/ponds: acres.

Other non-wettand waters; acres. List Lype of aguatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

3 Non-wetland waters (i.c., rivers, streams}: linear feet, width ().
Lakes/ponds: acres.

£ Other non-wetland waters; acres. List type of aguatic resource:

Bl Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JI¥ (check all that apply - checked items shall be included in case file and. where checked

and requested. appropriately reference sources below):
X Maps. plans, plots or plat submitted by or or behalf of the applicant/consultant:
PJ  Data sheets prepared/submitted by or on behalf of the applicant/consultant.
B Office concurs with data sheets/delineation report.
[1 Office does not concur with data shecta/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
LS, Geological Survey Hydrolegic Atlas:
i ] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Ciie scale & quad name:Comwall, NY.
USDXA Natural Resources Conservation Service Soil Survey. Citation:Orange County, NY.
National wetlands inventory map(s). Cite name:Comwall, NY.
State/Local wetland inventory map{s):Cornwall, NY.
FEMAJ/FIRM maps:
160-year Floodplain Elevation is: {Nationa] Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date)i-cubed. 2007.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:NAN-2001-127. September 25, 2001,
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& Applicable/supporting case law:
Applicable/supporting scientific literatare:
Ciher information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The stream present on-site is a seasonal RPW. A direct surface connection was
observed between Wetland E and the on-site RPW.

Even though a significant nexus finding is not required as a matter of law, below is available information that documents the existence of
significant nexus between a relatively permanent tributary that is not perennial and a traditional navigable water. Wetland ¥ can refain,
convert, and cycle the pollutants from nearby development that would otherwise directly enter the TNW, Furthermore, during large storm
events, the wetland can serve as flood storage area. retaining flood waters and preciuding them from potentially flooding the nearby homes.
Due to high vegetation density and relatively low accuroulation of leaf litter, if is likely that much of the vegetative matter zets flushed into
the on-site RPW. serving a function of production exporz. Numerous si gns of wildlife use were observed, including tree rubs and scat from
deer within the wetlands.

[§4



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the 1D Form Instructional Guidehook.

SECTION I: BACKGROUND INFORMATION e
A. REPORT COMPLETION DATE FOR APPROVED JURISBICTIONAL DETERMINATION (JD): BEC 19 200

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Kent Management Corp, NAN-2007-549-F

€. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:New York County/parish/borough: Orange City: Cornwall, New Windsor
Center coordinates of site (latlong in degree decimal format): Lat. 41.4490° N. Long. 74.0400° W,
Universal Transverse Mercator;
Name of nearest waterbody: Moodna Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A
Narae of watershed or Hydrologic Unit Code (HUC): Lipper Hudsen
Check if map/diagram: of feview area and/or potential jurisdictional areas is/are available PO request.
24 Check if other sites (e.g.. offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLYY:
Office (Desk) Determination. Date:
P4 Field Determination. Date{s): August 2, 2007

SECTION H: SUMMARY OQF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (us defined by 33 CER part 329) in the
review arca. | Required] :
] Waters subject to the ebb and flow of the tide.
Walers are presently used, or have been used in the past, or may he susceptible for use to (ransport interstate or foreign commerge,
Explain:

B, CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are no “warers of the 1.8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.

a. Indicate presence of waters of €.8, in review area {check all that appiy):
TNWs, inciuding territorial seas
Weitlands adjacent to TNWs
Refatively permanent waters® {(RPWs) that flow directly or indirectly info TNWSs
Non-RPWSs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirecily into TNWs
Wetlands adjacent to but not directly abutting RPW's that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

R 3 o

b. Identify {estimate} size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width {ft) and/or acres.
Wetlands: actes.

c. Limits (boundaries) of jurisdiction based on; Pick ¥ist
Elevation of established OHWM (il known):

2. Non-regulated waters/wetlands {check if applicable):’
BJ  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: The 1.021-acre wetfand present on-site was determined to not be Jurisdictionat becanse it was isolated. The

} Boxes checked below shall be supported by completing the appropriase sections in Section | below,
* For purposes of this form, an RPW is defined as a wibutary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonal v
{e.g.. typically 3 months),

* Supporting documentation is presented in Section JLE.

[R]



wetland showed no hydrologic connection to any waters of the 1.S. Wetland F is located approximately 256 feet from
and approximately 6 feet higher in elevation than the nearest waters of the 1.8, with no hydrologic connection.



SEC

TION IE: CWA ANALYSIS

A.

TRWs AND WETLANDS ADJACENT TO TNWs

The ageucies will assert jurisdiction over TNWs and wetlands adfacent to TNWs. If the aguatic resource is a TNW, compiete
Section [ILA.1 and Section IELD.1. only; if the aquatic resonrce is a wetland adjacent to a TNW, complete Sections [1L.A.2 and 2
and Section 111,.D.1.; otherwise, see Section ITLB below.

EOTNW
tdentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (FF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wettands, if any, and it helps
determine whether or not the standards for jurisdiction established under RKapanoshave been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs}, i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typically 3
nonths). A wetlard that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section HI.D.2. If the aquatic resource is 2 wetland directly abatting a tributary with perennial flow,
skip to Section TFL.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus svaluation. Corps districts and
EPA regions will include in the recerd any available information that documents the existence of a significant nexus between 2
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though 2 significant nexus finding is not required as 2 matter of law,

If the waterbody® is net an RPW, or a wetiand directly abutting an RPW, a ID will require additional data to determine if the
waterbody has a significant mexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of jts adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tribatary with adjacent wetlands, complete Section [11.B.1 for
the tributary, Seetion [LB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

L. Characteristics of sen-TNWs that flow directty or indirectly into TNW

{i}y General Area Conditions:

Watershed size! Pick Eist
Drainage area: Pick List
Average annual rainfall; inches
Average annual snowfalk: inches

(iiy Physical Characteristics:
{a) Relatienship with TN'W:
[ Tributary flows directly into TNW.
[T Tributary flows through Pick Eist tributaries before entering TNW,

st river miles from TNW.

Project waters are Biek List river miles from RPW,

Project waters are i’__ic'k st aerial (straight) miles from TNW.
Project waters are Pick-List acrial {straight} miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are Pic

Identify flow route to TNW™:
Tributary stream order, if known:

* Note that the Instractional Guidebook comains additional information regarding swales, ditches. washes, and erosional features generatly and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a. which flows through the review area, fo flow imto tributary b, which then flows into TNW.



{b) General Tributary Characteristics {check all that applv):
Tributary is: [ Natural
[ Artificial (man-made). Explain: .
L] Manipulated (man-attered). Explain:

Tributary properties with respect to fop of bank (estimate):
Average width: feet
Average depth; feet
Average side slopes: PR List,

Primary tributary substrate compesition (check all that appiv)

[ sins [ sands 3 Concrete
[T Cobbles [] Gravet ] Muck
{1 Bedrock I Vegetation, Type/% cover:

[} Osher. Explain:

Tributary condition/stability {e.g.. highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Pick List

Tributary gradient (approximate average slope):

i
~

{c} Flow: , »
Tributary provides for: Piek List ‘
Estimate average number of flow events in review area/year: Bick List
Describe flow regime:
Other information on duration and volume:

iist. Characteristies:

Subsurface flow: Pick List. Explain findings:
[T Dye (or other) test performed:

Tributary has (check all that apply):

[ 1 Bed and banks

[ OtwM® (check all indicators that apply):
clear. natural fine impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent. or absent
leaf titter disturbed or washed away -
sediment deposition
water staining
other (list):
[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

seour

multiple observed or predicted flow events
abrupt change in plant community

I o o
[

If factors other than the OHWM were used to determine lateral extent of CWA Jjurisdiction (cheek all that applyy:

5] High Tide Line indicated by: 73 Mean High Water Mark indicated by:
-] oil or scum line along shere objects [ ] survey to available datum:
[T fine shell or debris deposits (foreshore} [ physical markings;
£71 physical markings/characteristics [ vegetation tines/changes in vegetation types.

E1 iidat guuges
{7} other (listy:

(iii) Chemical Characteristics:

Characterize tributary (e.g., water olor is clear, discolored, oily film; water quality: general watershed characteristics, ete.). -

Explain:
kentify specific pollutants. if known:

°A natural or man-made discontinuity i the OHWM does not necessarily sever urisdiction {e.g., where the stream temporarily flows underzround, or where
the GHWM has been removed by development o agricultural praciices). Where there is a break in the OHWM that is unrefated to the waterbody's flow
regime (e.g., flow over a rock outerop or through a culvery). the agencies will fook for indicators of flow above and below the break.

o

‘Ibid.

14



3.

(iv} Biological Characteristies. Channel supports (check all that apply):
Riparian corridor. Characteristics {1ype, average width); .
[T Wetlund fringe. Characteristics:
7 Habitat for;
[ Federalty Listed species. Explain findings:
[_] Fish/spawn areas. Exolain findings:
© [ Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity, Cxplain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(iy Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: HCTES
Wetland type. Explain:
Wetland quality. Explain:
Project wettands cross or serve as state boundaries, Explain:

(b) General Fiow Relationship with Non-TNW:
Flow is: PiekEist. FExplain:

Surface flow is: Pick List
Churacteristics:

Subsurface flow: Pick List. Explain findings:
"] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
1 Birectly abutring
I Not directly abutting
{ ] Discrete wetland hvdrologic conncction. Explain:
[T} Ecological connection. Explain:
L] Separated by berm/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project weilands are P ist river miles from TNW.
Project waters are f aerial (straight) miles from TNW.
Flow is from: P_' ‘k L

s_'t.“

(if) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil tilm on surﬁzcc water quality: ¢

characteristics; etc.), Explain:
Ldentify specific poilutants, if known;

{iii) Biological Churacteristics. Wetland sepports {check alf that appi\}

Riparian buffer, Characteristics (type, average width):

T1 Vepetation type/percent cover. Explain:

[1 Fabitat for:
[] Federalty Listed species. Explain findings;
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
L1 Aquatic/wildlife diversity. Explain findings;

Characteristics of all wetlands adjacent to the tributary (if any) _
All wetland(s) being considered in the cumulative analysis: Piek List
Approximately { }acres in total are being considered in the cumulative analysis.

general watershed

6



For each wetland, specify the following:

Directiv abuts? (Y/N) Size (in acres) Direetly abuts? (Y/N) Size {in scres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bielogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited o the volume, duration, and freqguency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely en any specific threshold of distance (e.g. between 2
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a fleodplain is not solely determinative of significant nexus.

Diraw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the iributary, in combination with its adjacent wetlands ¢if any), have the capacity to carry pollutants or flood waters to
TNWs. or to reduce the amount of pollutants or flood waters reaching a TNW?

s Duoes the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary. in combination with its adjacent wetlands (il any}, have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Docs the tributary, in combination with its adjacent wetlands {if any}, have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other fuactions ohserved or knowsn fo occur should be documented
helow:

L. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly inte TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with alt of its
adjacent weilands, then go te Seetion HLD:

3. Significant nexus findings for wetlands adjacent te 2n RPW but that do not directly abut the RPW. Explain findings of
presence ot absence of significant nexus below, based an the tributary in comhination with all of its adjacent wetlands, then go 1o
Section TILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that appiy and provide sizc estimates in review area:
I TNws; Hinear Teet width {f}, Or, acres.
[£] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
. Tributaries of TNWs where tributaries typically low vear-round are jurisdictional. Provide data and rationale mdicating that
tributary is perennial: .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section [ILB. Provide rationale indicating that tributary flows
seasonaily:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters; Tinear fect width (f).
E1 Other non-wetland waters: acres.

Identify typets) of waters:

3. Noa-RPW¢’ that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW. but {lows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IHL.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):
Tributary waters: linear feet width {ft),
E Other non-wetland waters: acres.
[dentify tvpels) of waters;

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWS,
1 Wetlands direct]y abut RPW and thus are jurisdiciional as adjacent wetlands,
Wetlands directly abulting an RPW where tributaries typically flow year-round. Provide data and rationale
inGicating that tributary is perennial in Section JILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

1 Wetlands directly abutting an RPW where tributaries typicaily fiow “seasonally,” Provide data indicating that tributary is
seasonal in Section HIB and rationale in Section ULD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting ar RPW that flow directly or indirectly into TNWs,
[l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supperting this
conclusion is provided at Section H1.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flew directly or indirectly into TNWs,
B3 wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands. have a significant nexus with a TNW are Jurisdictional. Data supperting this
conchusion is provided at Section [ILC. :

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a furisdictional tribatary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the 1.S.” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isofated with a nexus to commerce (see E below).

E. ISOLATED |[INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATEDR WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"®
E} which are or could be used by inferstate or foreign travelers for recreational or other purposes,
£ from which fish or shellfish are or could be taken and sold in interstate of foreign commerce.

[l which are or could be used for industrial purposes by industrics in interstate commerce.
Interstate isolated waters. Explain:
Other faciors. Explain:

Tdentify water boedy and summarize rationale supporting determination:

*See Footnote # 3.,

" To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidehook.

® Prior to assertiag or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action fo Corps and EPA HQ for
review consistent with the precess described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check alf that apply )
b Tributary waters: finear fect width i),
f:} Other non-wetland waters; acres,
[dentify type(s) of waters:
F1 wetlands:  acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT A PPLY):

[ If potential wetiands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

B Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
B4 Prior to the Jan 2001 Supreme Court decision in “SHANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
71 Waters do not mect the “Significant Nexus™ standard. where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): The 1.02{-acre wetland present on-site was determined to not be jurisdictional because

it was isolated. The wetland showed no hydrelogic connection to any waters of the U.S. Wetland F is lecated approximately 250 feet
from and approximately 6 feet higher in elevation than the nearest waters of the U.S., with no hydrologic connection. There are no
features which are or could be used by interstate or foreign travelers for recreational er other purposes, there are no areas from
which fish or shellfish can be or are taken and sold in interstate or foreign commerce, and which are or could be used for industrial
purpose by industries in interstate commerce. Consequently, there does not appear to be a reasonable nexus with interstate
commerce. Also, the use, degradation or loss of this wetland will not affect other waters of the U.S. or affect inforstate or fereign
commerce.

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
tactors {i.e., presence of migratory birds. presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply): )

Non-wetland waters (L.e.. rivers, streams); lincar feet width (11).
Lakes/ponds: acres.

[Z] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard. where such
a finding is required for jurisdiction {check all that applv):

£ Non-wetland waters (L.e., rivers. streams): finear feet, width (1),
Lakes/ponds: acres.

Other nop-wetland waters: acres. List tvpe of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA, Data reviewed for JB (check all that apply - checked items shall be included in case file and, where checked

and requiested. appropriately reference sourees below):
PG Maps, plans. plots or plat submitted hy or on hehalf of the applicant/consuftant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Bata sheets prepared by the Corps:
Corps navigable waters’ study:
U.5. Geological Survey Hydrologic Atlas:
[[J USGS NHD data.
L] USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:Comwall, NY.
USDDA Natural Resources Conservation Service Seil Survey. Citation:Orange County, NY.
National wetlands inventory map(s). Cite name:Cornwall, NY.
State/Local wetland inventory mapis):Cornwall, NY.
FEMA/FIRM maps:
100-vear Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial {(Name & Date):i-cubed. 2007,
or [] Other (Name & Date);
Previous determination(s). File no. and date of response letter:
Applicable/supporting case faw:
Applicable/supporting scientific literature;
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71 Other information {please specity):

B. ADDITIONAL COMMENTS TG SUPPORT JD:



