APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Cerps of Engineers

This form should be compieted by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B.

DISTRICT OFFICE, FILE NAME, AND NUMBER: NY District, Rensselaer Technology Park, NAN-2007-951-SWANCC

Wetland 1

C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State:NY County/parish/borough: Rensselaer City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Leng. 73.7007° W
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed Tributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW} into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middie Hudson Watershed - 02020006
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upen request.
B Check if other sites (e.g., offsite mitigation sites, dispesal sites, ete...) are associated with this action and are recorded on a

different JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[F] Office (Desk) Determination. Date:
B8 Field Determination. Pate(s): August 15 and 21, 2007

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S™ within Rivers and Harbors Aet (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]

Waters subject to the ebb and flow of the tide.
7] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forsign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are no

“waters of the U8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (cheek all that apply): *

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirsctly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly intc TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[E]  Impoundments of jurisdictional waters
Isolated {interstate or intrastate} waters, including isolated wetlands
b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: finear feet: width (ft} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Piek List
Elevaticn of established OHWM (if knewn):

2. Nen-regulated waters/wetlands (check if applicable):®
B¢ Potentialiy jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: The emergent wetland totaling 0.42 acres present on-site was determined to not be jurisdictional because it is

! Boxes checked beiow shall be supported by completing the appropriate sections in Section 111 below.
? For purposes of this form, an RPW is defined as a fributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally™

(e.g., typically 3 menths),

¥ Supporting documentation is presented in Section ELE.



isloated. The wetland showed ro hydrologic connection to any waters of the United States, with no discerable inlet or
outlet, It appears to have been created as a result of collecting runoff from the surrounding area, which has been
disturbed in recent years. The wetland is located within the National Grid power line right-of-way. The nearest water
of the U.S. is approximately 300 linear feet to the south, however no present or past connections were observed. The
wetland under review is not present on the NWI maps and USGS maps for the area. There are no features which are
or could be used by interstate or foreign travelers for recreational or other purposes, there are no areas from which
fish or shellfish can be or are taken and sold in interstate or foreign commerce, and which are or could be used for
industrial purpose by industries in interstate commerce. Consequently, there does not appear to be a reasonable nexus
with interstate commerce. Also, the use, degradation or loss of this wetland will not affect other waters of the U.S, or

affect interstate or foreign commerce.



SECTIONTIII: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNW;s

The agencies will assert jurisdiction over TNW; and wetlands adjacent to TNWs, If the aquatic resource is 8 TNW, complete
Section ITILA.1 and Section I11.D.1. enly; if the aguatic resource is a wetland adjacent to a TNW, complete Sections TILA.1 and 2
and Section IT1.D.1.; otherwise, see Section IILB below.

L. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Woetland adjacent to TNW
Sumimarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wettands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “refatively permanent
waters” (RPWs), L.e. tributaries that typicaily flow year-round or have continuous flew at least seasonally {e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section 111.D.2. I the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HED.4,

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not pereanial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, ar a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of iis adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IHL.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section 1ILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditio
Watershed size:
Drainage area: P st
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(2} Relationship with TNW:
[ Tributary flows directly into TNW.
[ ] Tributary flows through PicK List tributaries before entering TNW.

st river miles from TNW.

 river miles from RPW.

Project waters are - acrial {straight) miles from TNW.
Project waters are P st acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are PickL
Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosionat features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, 10 flow infe tributary b, which then flows into TNW.



(b} General Tributary Characteristics {check all that apply):
Tributary is: ] Naturai
] Arificial (man-made). Explain:
] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: 3
Average side slopes: P

Primary iributary substrate composition (check all that apply):

7 Siks [3 Sands - [7] Conerete
[T Cabbles 7} Gravel [ Muck
M Bedrock { ] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffie/pool complexes. Explain:

Tributary geometry: Rig
Tributary gradient (approximate average slope): %

{c) Flow: N
Tributary provides for: Pi
Estimate average number of flow events in review area/year:

Deseribe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: EIC]ELlSj Explain findings:

e

7] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

7] OHWM® (check all indicators that apply}:
[7] clear, natural fine impressed on the bank
[] changes in the character of soit
[ shelving
[} vegetation matted down, bent, or absent
[ teaflitter disturbed or washed away
7] sediment deposition
{1 water staining
[} other (list):

] Discontinzous OHWM.” Explain:

the presence of liter and debris
destruction of terresirial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0 o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
#:f High Tide Line indicated by: Mean High Water Mark indicated by:

] oil or scum line along shore chjects [ survey to available datum;
7] fine shell or debris deposits (fareshore) [ physical markings;
1 physical markings/characteristics {7 vepetation lines/changes in vegetation types.

[3 tidal gauges
[1 other (list):

(iti} Chemical Characteristics:
Characlterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known:

*A natural or man-made discontinuity in the OHWM dees not necessarily sever jurisdiction (2.g., where the stream femporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ihid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics {type, average width}): .
{] Wetland fringe. Characteristics:
(0 Habitat for:
["] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildiife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) Genera! Wetland Characteristics:
Properties:
Wetland size: acres
Wetiand type. Explain:
‘Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) CeneralF
Flow is

efationship with Non-TNW:
Explain:

Surface flow is: Bick
Characteristics:

Subsurface flow: sf’. Explain findings:
[J Dye {or other) test performed

{c) Wetland Adiacency Determination with Non-TNW:
[] Directly abutting
[} Not directly abutting
7] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain;

{d) Proximity (Relationship) fo TNW
Project wetlands are |  river miles from TNW,
Projcct waters are t zerial {straignt) miles from TNW.
Flow is from:
Estimate appr0x1matc iocatzon of wetland as within the ]

“List floodplain.

(i} Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that appiy)

Riparian buffer. Characteristics (type, average width):

[l Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Expiain findings:
[[] Fish/spawn areas. Explain findings:
[7] Other environmentalty-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland{s) being considered in the cumulative analysis: P
Approximately { ) acres in total are being considered in the cumulauve analysis,




For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, 3 significant nexus exists if the tributary, in combination with ail of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of 2 TNW,
Considerations when evaluating significant nexus inciude, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary aad its proximity to a TNW, and the functions performed by the tributary and ail its adjacent
wetlands. Tt is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarty, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity 1o carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

#  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Dees the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directfy or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adfacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section H1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
[F] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly info TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [11.B. Provide rationale indicating that tributary fiows

seasonally:



Provide estimates for jurisdictional waters in the review arca (check ali that apply):
2] Tributary waters: linear feet width (ft).

Other non-wetiand waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
i Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section ITLC,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4,  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationaie
indicating that tributary is perennial in Section [11L.D.2, above. Provide rationale indicaling that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tribuiary is

seasonal in Section H1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetiands in the review area: acres.

5. Wetiands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered ia combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section HLC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent fo non-RPWs that flow directly or indirectly into TNWs,

with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictionai wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
%] Demonstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below),

ISOLATED {INTERSTATE OR INFRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):™

which are or could be used by interstate or foreign travelers for recreational or other purposes.

[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,

=1 which are or could be used for industrial purposes by industries in interstate commerce.

" I7] interstate isolated waters. Explain:

£} Other factors. Explain:

Fdentify water body and summarize rationale supperting determination:

#See Footnote # 3.

* To complete the analysis refer to the key in Section 118.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.

Wetlands adjacent to such waters, and have when considered in combination with the tributary te which they are adjacent and



Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (/).
B} Other non-wetland waters; BCTES.
Identify type(s) of waters:
Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If poteniial wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements,

Bd Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
IX] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
#f Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Explain:
D4 Other: (explain, if not covered above): The emergent wetland totaling (.42 acres present on-site was determined to not be
jurisdictional because it is isloated. The wetland showed no hydrologic connection to any waters of the United States, with no
discerable inlet or outlet. It appears to have been created as a result of collecting runoff from the surrounding area, which has been
disturbed in recent years. The wetland is located within the National Grid power line right-of-way, The nearest water of the LL.S. is
approximately 300 linear feet to the south, however no present or past connections were observed. The wetland under review is not
present on the NWI maps and USGS maps for the area. There are no features which are or could be used by interstate or foreign
travelers for recreational or other purposes, there are no areas from which fish or shellfish can be or are taken and sold in interstate
or foreign commerce, and which are or could be used for industrial purpose by industries in interstate commerce. Consequently,
there does not appear to be a reasonable rexus with interstate commerce. Also, the use, degradation or loss of this wetland will not

affect other waters of the U.S. or affect inferstate or foreign commerce.

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors {i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using best professmna]
_Judgment {check ali that apply):

Non-wetland waters {i.e., rivers, sireams): linear feet width (ft).

Lakes/ponds: aCres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: 0.42 acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

] Noa-wetland waters {i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

1] Wetlands: acres,

SECTION 1V: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
BJ Data sheets prepared/submitied by or on behalf of the applicant/consultant,
Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
(1 USGS NHD data.
[T USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Troy South.
USDA Natural Resources Conservation Serviee Soil Survey. Citation:Rensselaer County.
National wetlands inventory map(s). Cite name:Troy South.
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Fioodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: X} Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial.
or [ Other (Name & Date):
Previous determination{s). File no. and date of response letter:

[ HEOEKEK



| Applicable/supporting case law:
. Applicable/supporting scientific literature:
EF Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by fotlowing the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: NY District, Rensselaer Technology Park, NAN-2007-951-SWANCC
Wetland 2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:NY County/parish/borough: Rensselaer City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Leng. 73.7007° W,
Universal Transverse Mercator: Zone 18, 606464 East, 4723172 North
Name of nearest waterbody: Unnamed Tributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02020006
[ Check if map/dizgram of review area and/or potential jurisdictional areas is/are available upon request.
P Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated withs this action and are recarded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
B Field Determination. Date(s): August 15 and 21, 2007

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the I/.5.” within Rivers and Harbors Act (RHA} jurisdiction (as defined by 33 CFR part 329) in the

review area, fRequired]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B, CWA SECTION 404 BETERMINATION OF JURISDICTION.

 “waters of the U.5.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the revicw area, [Required)

There A

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area {check all that apply): '
i TNWs, including territorial seas
Wetlands adiacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly intc TNWs
Nen-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: The #.17-acre emergent wetland present on-site was determined fo not be jurisdictional because it was

' Boxes checked below shall be supported by completing the appropriate sectiens in Section III below.
* For purpeses of this form, an RPW is defined as a tributary that is not a TNW and tha typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 menths).

¥ Supporting documentation is presented in Section I11LF.



isolated. The wetland showed ne hydrologic connection te any waters of the U.8. and no discernabie inlets or outlets
were observed. It appears to have been ereated as a result of collecting runeff from the surrounding area, which has
been disturbed in recent years. The nearest water of the U.S, is approximately 30-40 linear feet to the southeast,
however no present or past connections were observed. The wetland under review is not present on the NWI maps and
USGS maps for the area. There are no features which are or could be used by interstate or foreign travelers for
recreational or other purposes, there are no areas from which fish or shellfish can be or are taken and sold in interstate
or foreign commerce, and which are or could be used for industrial purpose by industries in interstate commerce.
Consequently, there does not appear to be a reasonable nexus with interstate commerce, Also, the use, degradation or
loss of this wetland will not affect other waters of the U.S. or affect interstate or foreign commerce,



SECTION ITE: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.¥ and Section IILD.1. only; il the aquatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Secfion IELD.1.; otherwise, see Section I1.B below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), Le. tribataries that typicaily flow year-round or have continuous flow at Teast seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but kas year-round
{perennial} flow, skip to Section HLD.2. If the aguatic resource is a wetiand directly abutting a tributary with perennial flow,

skip to Section ITIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditienal navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD wiil require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: ik List
Average annual rainfall: inches
Average annual snowfall: inches

(i} Physical Characteristics:
{a) Relationship with TNW:
[} Tributary flows directly inio TNW.
] Tributary flows through Bick-List tributaries before entering TNW.

 river miles from TNW.

river miles from RPW.

Project waters are P ist serial {straight) miies from TNW.
Project waters are Pick:fist acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are P
Project waters are P

Identify fiow route to TNW?:
Tributary stream order, if known:

* Note that the Instructioral Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b} General Tributary Characteristics {check all that apply):
Tributary is: {1 Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes

Primary tributary substrate composition {check all that apply):

[ 1 silts [] Sands [] Concrete
1 Cobbles [ Gravel [T Muck
[ Bedrock [} Vegetation. Type/% cover:

{1 Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary peometry: Rick List
Tribustary gradient (approximate average slope): %

(c} Flow: -
Tributary provides for: Bi
Estimate average number o

Describe flow regime:
Other information on duration and velume:

.

Surface flow is: ?;1%

f. Characteristics:

Subsurface flow: Pick Lisf. Explain findings:
[T Dye (or other) test performed:

Tributary has (check all that apply):
"] Bed and banks
[ OHWM?® (check all indicators that apply):
[] clear, aatural line impressed on the bank ["] the presence of litter and debris
N changes in the character of soil [} destruction of terrestrial vegetation
] shelving [] the presence of wrack line
[} vegetation maited down, bent, or absent [ ] sediment sorting
[] leaflitter disturbed or washed away [l scour
] sediment deposition I_] multiple abserved or predicted flow events
Ll

L] water staining abrupt change in plant community
[ other {list}:
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I¥] High Tide Line indicated by: £ Mean High Water Mark indicated by:
{1 oil or scum line along shore objects [} survey to available datum;
[] fine shell er debris deposits (foreshore)  [] physical markings;
[[] physical markings/characteristics {1 vegetation lines/changes in vegetation lypes.

[] tidal gauges
3 other (list):

(iify Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, tc.).

Explain:
identify specific pollutants, if known:

“A naturat or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream tcmporarily flows underground, or where
the OHWM has been removed by development cr agricultural practices) Where there is a break in the OHWM that is unrefated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



{iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics {type, average width): .
[ ] Wetland fringe. Characteristics:
[] Habitat for:
"1 Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[ Other environmentaily-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(iy Physicai Characteristics:
{a) General Weiland Characteristics:
Properties:
Wetland size: acres
Wetiand type. Explain:
Wetland guality. Explain:
Project wetlands cross or serve as siate boundaries. Explain:

{b} General Flow Relationship with Non-TNW:
Flow is: ‘Eist. Explain:

Surface flow is: P
Charagteristics;

Subsurface flow: Biek List. Explain findings:
[] Dye {or other) test performed:

(¢} Wetland Adiacency Determination with Non-TNW:
[ Directly abutting
[1 Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[} Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

Y io TNW
f river miles from TNW,
st aerial (straight) miles from TN'W.

(d) Proximity (Relationshi
Project wetlands are

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershcd
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[J Vegetation type/percent cover. Explain:

{] Habitat for;
[ ] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[} Other environmentaliy-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( Y acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical funetions being performed:

SIGNIFICANT NEXUS BETERMINATION

A significant nexus analysis will assess the flow characteristics and funetions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/er biological integrity of a TNW.
Considerations when evaluating significant nexus inciude, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood walers to
TNWSs, or to reduce the amount of pollutants or floed walers reaching a TNW?

= Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other refationships {0 the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions sbserved or known to oceur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [ILD:

2. Significant nexus findings for non-RPW and its adjacent wetiands, where the nen-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section [ILD:

3.  Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW., Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, thcn go to

Section HI.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:
[#] Tributaries of TNW where trlbutancs have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HI B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
#1 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
E] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
2 Tributary waters: linear feet width {fi).
Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typicaily flow year-round. Provide data and rationale
indicating that tributary is perennial in Section H1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

[F] Wetlands ditectly abutiing an RPW where tributaries typicaliy flow “seasonally.” Provide data indicating that tributary is
seasenal in Section IILB and ratienale in Section H1.D.2, above. Provide rationaic indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

7] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section HL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjaeent to non-RPWs that flow directly or indirectly into TNWs,
1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section {11.C.

Provide estimates for jurisdictional wetlands in the review area: &CTesS.

7. Impoundments of jurisdictional waters.’
As a generai rule, the impoundment of a jurisdictional tributary remains jurisdictional,
[l Demonstrate that impoundment was created from “waters of the U.S.,” or
1] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[E] Demonstrate that water is isolated with a nexus to commerce (see B below),

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

B} which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

%See Footnote # 3.

® To complete the analysis refer to the key in Section [11.D.6 of the Instructional Guidebook.

“ Prior to asserting or declining CWA jurisdiction based sclely on this category, Corps Distriets will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memeorandum Regarding CWA Act Jurisdiction Following Rapanos,



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width ().
i1 Other non-wetland waters: acres.
Identify type(s) of waters:
T Wetlands: BCTES,

F. NON»JURISDICTIOVAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
[E] ¥f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Suppiements.

Bd Review area included isolated waters with no substantial nexus to interstate {or foreign) commeree.

Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Ruie” {MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

l Other: (explain, if not covered above): The 0.17-acre emergent wetland present on-site was determined to not be
jurisdictional because it was isolated, The wetland showed no hydrologic connection to any waters of the U.S, and no discernable
intlets or outlets were observed, It appears to have been created as a result of collecting runoff from the surrounding area, which has
been disturbed in recent years. The nearest water of the U.S. is approximately 30-40 linear feet to the southeast, however no present
or past connections were observed. The wetland under review is not present on the NWI maps and USGS maps for the area. There
are no features which are or could be used by interstate or foreign travelers for recreational or other purposes, there are no areas
from which fish or shellfish can be or are taken and sold in interstate or foreign commerce, and which are or could be used for
industrial purpose by industries in interstate commerce, Consequently, there does not appear to be a reasonabie nexus with
interstate commerce. Also, the use, degradation or loss of this wetland will not affect other waters of the U.S. or affect interstate or

foreign commerce.

Provide acreage estimates for non-jurisdictional waters in the revicw area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using best professional
judgiment {check all that apply):

Nen-wetland waters (i.e., rivers, streams): linear feet width {ft}.
7} Lakes/ponds: acres.
] Other non-wetland waters: acres. List type of aquatic resource:”

B3 Wetlands: 0.17 acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width {ft).
Lakes/ponds: acres.
i3 Other non-wetland waters: acres. List type of aquatic resource:
. Wetlands: acres.

SECTIONIV: PATA SOURCES,

A, SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference scurces below):

B4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
B Data sheets prepared/submitied by or on behalf of the applicant/consuitant.
B4 Office concurs with data sheets/delineation report.
7] Office does not concur with data sheets/delineation report.
[Z] Data sheets prepared by the Corps:
[E] Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
B U.S. Geological Survey map(s). Cite scale & quad name:Troy South.
USDA Natural Resources Conservaticn Service Soil Survey. Citation:Rensselaer County.
B National wetlands inventory map(s). Cite name:Troy South,
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
160-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
B Phatographs: B Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial,
or D4 Other (Name & Date):
[E] Previous determination(s). File no. and date of response letter:



Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



ATPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselacr Technrology Park, NAN-2007-951-A

C. PROJECT LOCATION AND BACKGROUND INFORMATION;
State: NY County/perish/borough: Rensselaer  City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat, 42,6717° N Long. 73.7007° W
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Narne of nearest waterbody: Unnamed tributaries to Hudson River

Name of nearest Traditionai Navigable Water (TNW) into which the aquatic resource flows: Hudson River

Name of watershed or Hydrologic Unit Code (HUC): Middie Hudson Watershed - 02020006

B4  Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Bd Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
K Field Determination. Date(s): August 15 and 21, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Arenu “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

Waters subject to the ebb and flow of the tide.

(£} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate ar foreign commerce,

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required]

There Are

1. Waters of the U.S.

a. Ind:cate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permancnt waters® (RPWs) ¢hat flow dircetly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adiacent to but not directly abutting RPWs that flow directly or indirectly intc TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 530 linear feet: width (ft) and/or 0.13 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM:
Elevation of established OHWM (if known}):

2. Non-regulated waters/wetlands (check if applicable):®
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

* Boxes checked below shall be supported by completing the appropriate sections in Section I11 below.

* For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months},

! Supporting documentation is presented in Section [ILF.



SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW, complete
Section I1LA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections [H.A.1 and 2
and Section I11.D.1.; otherwise, see Section IILB below.

i. TNW
Identify TNW: n/a.

Summarize rationale supporting determination: n/a.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPW3), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months}. A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section I11.D.4.

A wetiand that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available infermatien that documents the existence of a significant nexus between a
relatively permanent tributary that is net pereanial (and its adjacent wetlands if any) and a fraditional navigable water, even

though a significant nexus finding is nof required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.I for
the tributary, Section 11L.B.2 for any crsite wetlands, and Section I11LB.3 for all wetlands adjacent to that iributary, beth onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 1,531,9138cres
Drainage area: 2.8
Average annual rainfall; 38.6 inches
Average annual snowfall: 63.9 inches

(i} Physical Characteristics:
{a) Relationship with TNW;
[7] Tributary flows directly into TNW.
Tributary flows through 3 tributaries before entering TNW.

2 river miles flrom TNW.

river miles from RPW.

Project waters are 1 ) acrial (straight) miles from TNW.
Project waters are I %) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: no,

Project waters are
Project waters are

s

Identify flow route to TNW?*: Small non-RPW 'Tributary A' that flows to a perennial RPW tributary fo the Hudson Rijver.
Tributary stream: order, if known: 2.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
? Fiow route can be deseribed by identifying, e.g., iributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: B Natusal
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes: 4

Primary tributary substrate composition {check all that apply}):

B4 siits ] Sands [ Conerete
£4 Cobbles - ] Gravel 3 Muck
[} Bedrock [1 Vegetation. Type/% cover:

[ 1 Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence of run/tiffle/p
Tributary gcometry: R
Tributary gradient (appmmmale average slope): 3 %

Explain: high order stream, when flowing, riffles, runs, and pools are present.

{c) Flow:
Tributary provides for: Epheét

Estimate average number of flow events in review area/year: 6510
Describe flow regime: only flows during and after precxpttaﬂon events or snowmelt.

Other information on duraticn and volume;

Subsurface flow: Ng. Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply):

[l Bed and banks

] OHWMS? (check all indicators that apply): -

[} clear, natura! line impressed on the bank

changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list}:

(] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(OO0000
I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

Ee} High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[7] fine shell or debris deposits (foreshore) [ physical markings;
. [] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[} tidal gauges
[ other (list}:

(iii) Chemical Characteristics:
Characterize fributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: After recent rainfall the tributary had pockets of muddy water in various locations.
Identify specific pollutants, if known: none evident.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricuitural practices). Where there is a break in the CHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel sepports (check all that apply):

Riparian corridor. Characteristics {type, average width}: relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.

1 wetland fringe. Characteristics:

$J Habitat for:
[} Federaily Listed species. Explain findings:
[_.] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
B Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfall event. No species were cbserved at the

times of the site visits,

2. Characteristics of wetlands adjacent {o non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as stale boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Surface flow is: Nof p:
Characteristics:

Subsurface flow: E __ 3 Explain ﬁndingé:
] Irye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
7 Not directly abutting
[} Discrete wetland hydrologic connection, Explain:
{1 Ecological connection. Explain:
] Separated by bermybarrier. Explain:

TNW
t river miles from TNW,
st acrial (straight) miles from TNW.

{d) Proximity (Relationshi
Project wetlands are
Project waters are
Flow is from: Big . .
Estimate approximate location of wetland as within the Pi¢

A8t floodplain. .

(ii}y Chemical Characteristics:
Characterize wetland system (e.g., water coior is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover, Bxplain:
[} Habitat for:
[[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[] Other environmentaily-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative anatysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Birectly abuts? {Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent te the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited te the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rgpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetfands (if any), have the capacity to carry poilutants or flocd waters to
TNWSs, or o reduce the amount of poilutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functlons for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support dowastream foodwebs?

s Does the tributary, in combination with its adjacent wetlands {if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flews directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IL.D: The non-RPW
"Tributary A hag the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of seeps
along the length of the tribusary, and well developed microrelief (ie. step pools). There are various locations throughout the length
of Tributary A that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect along the
tributary, and trap smalf poois of water that remain present for a couple days after the rain event. Tributary A shows the capacity to
carry pollutants or flood waters to the TNW (Hudson River), as well as reducing the amount that reaches the TNW. The non-RPW
provides habitat and lifecycle support functions for a variety of species that will use the corridor of undeveloped area that
encompasses the non-RPW and extends to the TNW, approximately 7,760 feet from the relevant reach of Tributary A. The non-
RPW has not been degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of forest and
meadow. Tribatary A is relatively small in relation to the watershed and fails to have the capability to transfer nutrients and
organic carbon that supports downstream foodwebs. Although sources of sediment can be found upstream, there are few potential
sources of excess nutruients upsirean. Finally, the Rensselaer Technolegy Park provides recreational opportunity to the
surrounding populace through a trail system with off-road pubiic parking. The trail system is located a short distance away from
the non-RPW, and hiking has the potential to occur. In addition, there is evidence that the area directly surrounding the non-RPW
is used for hunting. Tributary A is part of a larger ecological complex, including three other tributaries and abutting wetlands, and
the application of the significant nexus standard results in the finding that a significant nexus exists between the non-RPW and the
TNW. The loss of Tributary A and/or the other three tributaries and abutting wetlands, has the potential to have a significant effect
individually or cumulatively on the TNW. The nen-RPW has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of the ciosest TNW and therefore, this tributary should be considered jurisdictional.

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows direetly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section [ILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section [11.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adiacent to TNWSs: acres,

2. RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seascnally” (e.g., typicaily three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply}:
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Hentify type(s) of waters:

3 No_n-RPWs3 that flow directly or indirectly into TNWs.
B4 Waterbody that is not 2 TNW or an RPW, but flows directly or indirectly into 8 TNW, and it has a significant nexus with a

T TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 530 linear feet ~2-4 width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictiona] as adjacent wetlands,

} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section If1.DD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [11.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
[E] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section H1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

¥See Footnate # 3.
* To complete the analysis refer to the key in Section 11.D.6 of the Instructional Guidebook,



Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
-Demonstrate that water is isolated with a nexus to commerce {see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRAPATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

[E] from which fish or sheltfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

[£] Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
[F] Tributary waters: linear feet width (f1).
Other non-wetland waters:  acres.
Identify type(s) of waters:
Wetlands:  acres.

F. NO’\I—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wettands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
] Review area inciuded isolated waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2061 Supreme Court decision in “SWANCC,” the revicw area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
[T} Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[} Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment {(check all that apply):
Non-wetiand waters {i.e., rivers, streams). linear feet width {f1).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aguatic resource:
Wetiands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

f Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:
[} wWetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, piots or plat submitted by or on behalf of the applicant/consultant:see checked boxes below.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
_Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atias
(] USGS NHD data.

o

EIEL

" prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the actien to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanes.
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(] JSGS & and 12 digit HUC maps. .

U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

USDA Natural Resources Conservation Service Soil Survey. Citation: Rensselaer County Scil Survey, .

National wetlands inventory map{s). Cite name:Troy South.

State/Local wetland inventory map{s):

FEMA/FIRM maps:

1(30-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: B Aerial (Name & Date):200¢ True Celor Aerial, 2004 True Color Aerial.
or [X] Other (Name & Date):Various Times in July and August 2007.

Previous determination{s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information {please specify):

B. ADDITIONAL COMMENTS TG SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JI} Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technology Park, NAN-2007-951-A.1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
Staie: NY County/parish/borough: Rensselaer City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° W.
Universal Transverse Mercator: Zone 18, 606464 Fast, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water {TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 82020006
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
B Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on g
different JI form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
E1  Office (Desk) Determination. Date:
B Field Determination. Date(s): August 15 and 21, 2007

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There g} 0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {(as defined by 33 CFR part 329) in the

review area. [Required]
] Waters subject to the ebb and flow of the tide.
-} Waters are presentiy used, or have been.used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)

There

1. Waters of the U.S.
a. Indicate presence of waters of 1.S. in review area (check ali that apply): |
TNWs, including territorial seas
; Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly intoc TNWs

: Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
7 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

[ Isolated {interstate or intrastate) waters, inciuding isolated wetlands
b. Identify {estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 52 linear feet: ~2-4 width (ft) and/or acres.

Wetlands: acres.

¢. Limits (boundaries}) of jurisdiction based on: EémfbllshedbyOHWM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review arez and determined to be not jurisdictional.

Explain:

" Boxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically fiows year-round or has continuous flow at least “seasonally™
(e.g., typically 3 months}.

} Supporting documentation is presented in Section LLE,



SEC

TION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: n/a.

Summarize rationale supperting determination: n/a.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section sumtnarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland direcily abutting a tributary with perennial flow,

skip to Section ITLD 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available informatien that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matfer of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the {ributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section I111.B.2 for any onsite wetlands, and Section HI.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 1I1.C below.

t.  Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 1,33 res
Drainage area: 0.9 Acres
Average annual rainfall: 38.6 inches
Average annual snowfall: 63.9 inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[] Tributary flows directly into TNW.
X Tributary flows through 3 tributaries before entering TNW.

fles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are s5) acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: no.

Project waters ate
Project waiers are

Identify flow roate to TNW: Small non-RPW 'Tributary A.1' that flows to & non-RPW "Tributary A’ that flows 15 a
perennial RPW tributary to the Hudson River,

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows threugh the review area, to flow into wibutary b, which then flows into TNW,



Tributary stream order, if known: 1.

(b) Genera! Tributary Characteristics {check alf that apply):
Tributary is: Natural
[] Artificial (man-made), Explain:
[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 fegt
Average side slopes: &1 |

er).

Primary tributary substrate composition (check all that apply):
B4 Silts L] Sands {] Concrete
[ Cobbles [ Gravel 1 Muck
[ Bedrock [} Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks], Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.
Presence of mn/r:ﬁlcipoo[ compiexes.nExplain: high order stream, when flowing, riffles, runs, and pools are present,

Tributary geometry: Ri 1y 1ght;
Tributary gradient (approximate average slope): 3 %

{c) Flow: ]
Tributary provides for: E flow
Estimale average number of flow events in review area/year: 6=18
Describe flow regime: enly flows during or after precipitation events or snowmelt.
Other information on duration and volume:

Surface flow is: Dj

I. Characteristics: Flow is located within a deep, erosional channel.

Subsurface flow: No. Explain findings:
] Dye {or other) test performed:

Tributary has (check all that apply):
X Bed and banks
] OGHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[ changes in the character of soil
'] shelving
[] vegetation matted down, bent, or absent
[} leaf litter disturbed or washed away
L]
L]

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

sediment deposition
water staining
other (list):

[ Discontinuous GHWM.” Explain:

1

O

I factors other than the OHWM were used o determine lateral extent of CWA jurisdiction (check all that apply):
| High Tide Line indicated by: # Mean High Water Mark indicated by:

[ oif or scum line along shore objects 1 survey to avaitable datum;

[] fine sheli or debris deposits (foreshore)  [] physical markings;

"] physical markings/characteristics [] vegetation lines/changes in vegetation types.

I tidal gauges

] other (list):

(iii} Chemical Characteristics:
Characterize fributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, eic.),

Explain: After recent rainfall the tributary had pockets of muddy water in various locations.
Identify specific pollutants, if known: none evident.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows uaderground, or where
the OHWM has been removed by development or agriculteral practices). Where there is a break in the OHWM that is unrclated to the waterbody™s flow
regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

Thid,



(iv) Biclogical Characteristics. Channel supports (check zll that apply):

0 Riparian corrider. Characteristics (type, average width): relatively pristine forest, width varies and foliows slopes of
forest between flat farm fields on plateaus.

D] Wetland fringe. Characteristics: some floodplain/sloughing area wetlands.

£ Habitat for:
[1 Federally Listed species. Explain findings:
[ ] Fish/spawn areas. Explain findings:
3 Other environmentally-sensitive species. Explain findings:
B Aquatic/witdlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water afier a rainfall event. No species were observed at the

times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Expiain: .
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: N
Characteristics:

Subsurface flow: PigRList. Explain findings:
["] Dve (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
] Directly abutting
{7 Not directly abutting
[[J Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
{1 Separated by bernvbarrier. Explain:

TNW
i river miles from TNW.
t acrial (straight) miles from TNW,

(d} Proximity (Relationshi
Project wetlands are ]
Project waters are
Flow is from: ] )
Estimate approximate location of wetland as within the ]

.

P Jist floodplain,
{iiy Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pellutants, if known:

(iii) Biological Characteristics. Wetland supports {check il that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain: .

[J Habitat for:
[ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
7] Other environmentaily-sensitive species. Explain findings:
[} Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary {if any)
All wetland(s) being considerad in the cumulative analysis: Pi E
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly gbuts? (Y/N) Size (in acres) Direcily abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is nof apprepriate fo determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

»

Does the tributary, in combination with its adizcent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poliutants or flood waters reaching a TNW? .

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

Does the tributary, in combination with its adjacent wetiands (if any}), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (il any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be documented
below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ILD: The non-RPW
“Tributary A.1' has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of
seeps aleng the length of the tributary, and well developed microrelief (ie. step pools). There are various locations throughout the
length of Tributary A.1 that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect
along the tributary, and trap small pocls of water that remain present for a couple days after the rain event. Tributary A.T shows the
capacity to carry pollutants or flood waters fo the TNW (Hudson River), as well as reducing the amount that reaches the TNW.
The ron-RPW provides habitat and lifecycle support functions for a variety of species that will use the corrider of undeveloped
area that encompasses the non-RPW and extends to the TNW, approximately 8,154 feet from the relevant reach of Tributary A 1.
The non-RPW has not been degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of
forest and meadow. Tributary A.1 is relatively small in relation to the watershed and fails to have the capability to transfer
nutrients and organic carbon that supports downstream foodwebs. Although sourees of sediment can be found upstream, there are
few potential sources of excess nutruients upstieam. Finally, the Rensselaer Technology Park provides recreational oppertunity 1o
the surrounding populace through a trail system with off-road public parking. The trail system is located a short distance away
from the non-RPW, and hiking has the potential to occur. In addition, there is evidence that the area directly surrounding the non-
RPW is used for hunting. The application of the significant nexus standard results in the finding that a significant nexus exists
between the non-RPW and the TNW. The lossof Tributary A.1 has the potential to have a significant effect individually or
cumuiatively on the TNW. The non-RPW has more than a speculative or insubstantial effect on the chemical, physical and/er
biological integrity of the closest TNW and therefore, this tributary should be considered jurisdictional,

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetiands, then go 1o
Section 1IL.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check ail that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, aCTES.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
F Tributaries of TN'Ws where tributaries typically flow year-round are Junsdlcnonal Provide data and rationale indicating that

tributary is perennial:
i8] Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
4 Other non-wetland waters: ACTeS.

Identify type(s) of waters:

3. Non-RPWs* that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.
Provide estimates for jurisdictional waters within the review area (check all that apply):
B Trbutary waters: 52 linear feet ~2-4 width (R).
3 Other non-wetland waters: acries.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
il Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perenniai in Section II1.1).2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seascnally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws,
2 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Sectien ILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to aon-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.
7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains Junsdictxonal
2] Demonstrate that impoundment was created from “waters of the U.S.," o

#See Footnote # 3.
* To complete the analysis refer 10 the key in Section [1LD.6 of the Instructional Guidebook.



] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISCLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"" _

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or sheilfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

[5] Interstate isoiated waters. Explain:

[=] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that appiy):
2] Tributary waters: linear feet width (f1).
[£] Other non-wetland waters: acres,
Identify type(s) of waters:
Wetlands: acres.

F, NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements,
4l Review area included isolated waters with no substantial nexus teo interstate (or foreign) commerce.
[3 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have beer; regulated based sclely on the
“Migratory Bird Rule” (MBR).
[l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[l Other: (explain, if not covered ahove):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for iirigated agriculture), using best professional
Jjudgment (check all that apply):

[f] Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List fype of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply}):

1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetiand waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the appiicant/consultant:see checked boxes below.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

"] Office concurs with data shests/detineation report,

[[] Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

(] USGS NHD data.

[T USGS & and 12 digit HUC maps.

]

LIE

™ Prior to asserfing or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



] U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

; UJSDA Natural Resources Conservation Service Soil Survey, Citation: Rensselaer County Soil Survey, .
| National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps:
1060-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [ Aerial (Name & Date):2000 True Color Aerial, 2004 Tree Color Aerial.
or [ Other (Name & Date): Various Times in July and August 2007.
| Previcus determination(s). File no. and date of response letter:
| Applicable/supporting case law:
1 Applicable/supporting scientific literature:
. Other information (please specify):

B. ADDITIONAL COMMENTS TO SUFPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S, Army Corps of Engineers

This form should be completed by following the instructions provided in Scction IV of the ID Form Instructional Guidebook.

SECTIONT: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technology Park, NAN-2007-951-A.2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer City: North Greeabush
Center coordinaies of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° }W
Universal Transverse Mercator: Zone 18, 606464 Easi, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02020006
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
<3 Check if other sites {e.g., offsite mitigation sites, disposal sites, etc,,.) are associated with this action and are recorded on a

PN
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[7] Office (Desk) Determination. Date:
& Field Determination. Date(s): August 15 and 21, 2007

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 16 DETERMINATION OF JURISDICTION.

There Aréno “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Reguired}
[7] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport inferstate or foreign commerce.

Explain;
B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.5. in review area {check all that apply): |
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly inic TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isetated (interstate or intrastate} waters, including isolated wetlands

COOOEREED

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 47 linear feet: ~2-4 width {ft} and/or acres.

Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on: Est:
Elevation of established OHWM {if known):

2. Non-regulated waters/wetiands (check if applicable):®
il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supperted by completing the appropriate sections in Section 11 below,
* For purposes of this form, an RPW is defined as a tributary thet is nota TNW and that typically flows year-round or has continuous flow at |east “seasonally”

{e.g., typically 3 months),
* Supperting documentation is presented in Section [ILF.



SECTION HI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section HLD.1. ouly; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IT1.D.1.; otherwise, see Section [ILB below.

1. TNW
Identify TNW: n/a.

Summarize rationale supporting determination: n/a.

2,  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent weﬂands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.c. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictienal. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

Tf the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjaceat wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section HLB.1 for
the tributary, Section HI.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area CUHdltIOl‘lS‘
Watershed size: 1,
Drainage area: 0.3
Average annual rainfall: 38.6 inches
Average annuvai snowfall: 63.9 inches

(i) Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly intc TNW.
[ Tributary flows through 3 tributaries before entering TNW.

Project waters are 122 river miles from TNW.

Project waters are 1 ss} river miles from RPW.

Project waters are 1 3 aerial (straight) miles from TN'W,
Project waters are 1:{or:less) acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain: no.

Identify flow route to TNW’: Small non-RPW ‘Tributary A2’ that flows to a non-RPW 'Tributary A’ that flows to a
petennial RPW {ributary to the Hudson River.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in fhe arid

West.
* Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Fributary stream order, if known: 1.

(b} General Tributary Characteristics {check all that apply):
Tributary is: 4 Natural
[] Artificial (man-made). Explain:
[[] Manipulated {man-aitered). Explain;

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 fo
Average side slopes

Primary tributary substrate composition {check all that apply):

X silts [ Sands [T Concrete
Cobbles [[] Gravel [ Muck
[] Bedrock ] vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/siability {e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.
Presence of rum’nfﬁc/pool complexes., Explam high order stream, when flowing, riffles, runs, and pools are present.

Tributary geometry: R_ % iy »g
Tributary gradient (approximate average slope): 3 %

{c) Flow;
Tributary provides for: al low
Estimate average number of flow events in review arsalyear:
Describe flow regime: only flows during and after prempllanon events or snowmelt.
Other information on duration and volume:

Surface flow is: QIggi;f% Anc ed. Characteristics: Flow is located within a deep, erosional channel.

Subsurface flow: Ro. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
X Bed and banks
[T OHWM?® (check all indicators that apply):
[ clear, natura} line impressed on the bank
[] changes in the character of soil
[] shelving
[ vegetation matted down, bent, or absent
[T} leaf litter disturbed or washed away
L3
0]

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiplé observed or predicted flow events
abrupt change in plant community

sediment deposition

water staining

other {list):

] Discontinuous OHWM.” Explain:

I

|

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[} oil or scum line along shore objects [T} survey to available datum;
'] fine shell or debris deposits {foreshore)  [] physical markings;
] physical markings/characteristics [L] vegetation lines/changes in vegetation types.

[ tidal gauges
[J other (list:

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discelored, oily film; water quality; general watershed characteristics, etc.).
Explain: After recent rainfall the tributary had pockets of muddy water in various locations.

Identify specific poilutants, if known: none evident.

A natural or man-made discantinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {€.g., flow over a rock outcrop or through z culvert), the agencies will look for indicafors of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics {type, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.

[} Wetland fringe. Characteristics: some Hoodplain/sloughing area wetlands,

B Habitat for:
] Federaily Listed species. Explain findings:
i1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
X Aquaticiwildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species secking water after a rainfall event. No species were observed at the

times of the site visits.

2. Characteristics of wetiands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Propertics:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flaw Relatlonshm with Non-TNW:

Characteristics:

Subsurface flow: B¢ . Explain findings:
[_] Dye (or other) test perfarmed

{c) Wetland Adjacency Determiration with Non-TNW:
[ Directly abutting
[1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain;

(d) Proximity (Rel atlon-:hlg)
Project wetlands are
Project waters are |
Flow is from: E
Estimate approximate locatian of wetland as within fhe Pick

TNW

st aerial (straight) miles from TNW,

Fist floadplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
identify specific poliutants, if known:

(iii} Biological Characteristics. Wetland supports {check all that apply):

Riparian buffer. Characteristics (fype, average width):

[T WVegetation type/percent cover. Explain: .

[[] Habitat for:
] Federally Listed species. Explain findings:
[[] Fishispawn areas. Explain findings:
{] Other ervironmentally-sensitive species. Explain findings:
] Aquatic/wiidlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Bj
Approximately ( ) acres in tofal are being considered in 1he cumulative analysis.




For each wetland, specify the followiag;

Directly abuis? (Y/N) Size {in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biclogical, chemical and physical functicns being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wettands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the fributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of 2 TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarty, the fact an adjacent wetland lies within or
ouiside of a floodplain is not solely determinative of significant nexus.

Draw conaections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poilutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for f‘sh and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity 1o transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetiands (il any), have other relationships to the physical, chemicai, or
biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed er known to occur should be documented
below:

1.

Significant nexus findings for ron-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go fo Section IILD: The non-RPW
‘Tributary A.2" has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of
seeps along the length of the tributary, and well developed microrelief (ie. step pools). There are varicus locations throughout the
length of Tributary A.2 that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect
along the tributary, and trap small pools of water that remain present for a couple days afier the rain event. Tributary A.2 shows the
capacity to carry pollutants or ficod waters to the TN'W (Hudson River), as well as reducing the amount that reaches the TNW.
The nen-RPW provides habitat and lifecycle support functions for a variety of species that will use the corridor of undeveloped
arca that encompasses the non-RPW and extends to the TNW, approximately 8,373: feet from the relevant reach of Tributary A.Z.
The non-RPW has not been degraded by human activity or fragmented by developement, and is surrounded by a wide buffer of
forest and meadow. Tributary A.2 is relatively small in relation to the watershed znd fails to have the capability to transfer
nutrients and organic carbon that supports downstream foodwebs. Although sources of sediment can be found upsiream, there are
few potential sources of exeess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity to
the surrounding populace through a trail system with off-road public parking. The trail system is located a short distance away
from the non-RPW, and hiking has the potential to occur. In addition, there is evidence that the area directly surrounding the non-
RPW is used for hunting. The application of the significant nexus standard results in the finding that a significant nexus exists
between the non-RPW and the TNW. The loss of Tributary A.2 has the potential to have a significant effect individually or
curnulatively on the TNW. The non-RPW has more than a speculative or insubstantial effect on the chemical, physical and/or
biclogical integrity of the closest TNW and therefore, this tributary should be considered jurisdictional.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with ali of its

adjacent wetlands, then go to Section 11L.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Expiain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go 1o

Section IIL.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wettands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width {ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating thas
tributary is perennial;
Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area {check zil that appiy):
Tributary waters: linear feet width (ft).
Other non-wetland waters: aCres.

Identify type(s) of waters:

3. Nqn-RPWss that flow directly or indirectly into TN'Ws.
&} Waterbody that is not a TNW or an RPW, but fiows directly or indirectly into a TN'W, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C. '

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 47 linear feet ~ 2-4 width {ft).
i} Other non-wetland waters: acres.
Identify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus arc jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round, Provide data and rationale
indicating that tributary is perennial in Section [11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 5

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly inte TNWs,

%} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 1iE.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conctusion is provided at Section 1I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
| Demonstrate that impoundment was created from “waters of the U.5.,” or

*See Footnote # 3.
¥ To complete the analysis refer to the key in Section 11L.12.6 of the Instructional Guidebook.



Demensirate that water meets the criteria for one of the categories presented above (1-6), or
il Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

'] which are or could be used by interstate or foreign travelers for recreational or other putposes,
i from which fish or shellfish are or could be taken and soid in interstate or foreign commerce.
71 which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
QOther non-wetland waters: acres.

Identify type(s) of waters:
%] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manua! and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based sclely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:.

24 Other: {explain, if not covered above):

Provide acreage estimates for non-furisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agricufture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams}): linear feet width (ff).

Lakes/ponds: acres.

4 Other non-wetiand waters: acres, List type of aquatic resource:

B Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the Slgm{' cant Nexus” standard, where such
& finding is required for jurisdiction (check all that apply):
B Nen-wetland waters (Le., rivers, streams): linear foct, width (ft).

Lakes/ponds: acres.
=] Other non-wetiand waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:see checked boxes below,
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas

[T USGS NHD data.

i ] USGS 8 and 12 digit HUC maps.

EIEI

% Prier to asserting or declining CWA jurisdiction based solely on this category, Corps Districts wil elevate the action to Corps and EPA HE) for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



U.5. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

USDA Natural Resources Conservation Service Soil Survey. Citation: Rensselser County Soil Survey, .
National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

N

PO

Photographs: DJ Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial.
ot [X] Other (Name & Date): Various Times in July and August 2007

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific iterature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8, Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebeok.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technology Park, NAN-2007-951-A.3

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer  City: North Greenbush

Universal Transverse Mercator: Zone 18, 606464 East, 4725172 Nosth
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water {TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02020006
B8 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
DA Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded on a

-
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
D Field Determination. Date(s): August {5 and 21, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 16 DETERMINATION OF JURISDICTION.

“navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required}
[l Waters subject to the ebb and flow of the tide.
i} Waters are presently used, or have been used in the.past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Rre “waters of the U.S. within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]
1. Waters of the U.S. . -
a. Indicate presence of waters of U.5. in review area (cheek all that apply): |
TNWs, including territorial seas
e} Wetlands adjacent to TNWs
Relatively permanent waters® {RPWs} that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including {solated wetlands

b. Identify (estimate) size of waters of the US. in the review area:
Non-wetland waters: 99 linear feet: ~2-4 width (fi} and/or acres.
Wetlands: 0.31 acres.

¢. Limits (boundaries) of jurisdiction based on: 15,
Elevation of established CHWM {if known):

2. Non-reguiated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/er wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continucus flow at least “seasonaliy”
(e.g., typicaily 3 months).

¥ Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II.A.1 and Section I1LD.1. only; if the aquatic resource is a wetland adjacent to 2 TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section LB below.

1. TNW
Identify TNW: n/a.

Summarize rationale supporting determination: n/a.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.c. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typicaHy 3
months), A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section HHED.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

if the waterbody”® is not an RPW, or a wetiand directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the {ributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size: 1,5 ‘
Drainage arca: 4.8 ag
Average annual rainfail: 38.6 inches
Average annual snowfall: 63.9 inches

(i) Physical Characteristics:
{2) Relationship with TNW:
[ Tributary flows directly into TNW.
X Tributary flows through 3 tributaries before entering TNW.

Project waters are 1 miles from TNW.

Project waters are } ) river miles from RPW.

Project waters are ) aerial {straight) miles from TN'W.
Project waters are 1:{or less) aerial (straight) miles from RPW,

Project waters cross or serve as state boundaries. Explain: no,

Identify flow route to TNW?: Smail non-RPW 'Tributary A.3" that flows to a non-RPW Tributary A’ that flows to a
perenniat RPW tributary to the Hudson River.

* Note that the {nstructioral Guidebook coatains additional information regarding swales, ditches, washes, and erosional features generaily and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: 1.

(b) Genera Tributary Characteristics {check all that apply):
Tributary is: [X] Natural
[] Artificial {(man-made). Explain:
(] Manipulated {man-altered}, Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 fect
Average sxde slopes: 4 or;

Primary tributary substrate composition (check all that apply):

B4 Silts [7] Sands [] Concrete
Cobbles 1 Grave! M Muck
[ ] Bedrock [7] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., bighly eroding, sloughing banks}. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence of mn/rlfﬂe/peol complexes. Explain: high order stream, when flowing, riffles, runs, and pools are present.
Tributary geometry: Relatively 3

Tributary gradient (approximate average slope): 3 %

(c) Flow: -~
Tributary provides for: ]
Estimate average number of flow events in review area/vear:

Describe flow regime: only flows during and after ;Jrempltatmn events or snowimelt,
Other information on duration and volume:

Surface flow is: Dj ﬁE%ﬁ Characteristics: Flow is located within a deep, erosional channel.

Subsurface flow: No. Explain findings:
(3 Dye (or other) test performed:

Tributary has (check all that apply):
B4 Bed and banks
] OHWMS (check all indicators that apply):
[} ciear, natural line impressed on the bank [] the presence of litter and debris
changes in the character of s0il 1 destruction of terrestrial vegetation
shelving ' [} the presence of wrack line
vegetation matted down, bent, or 2bsent [] sediment sorting
leaf litter disturbed or washed away [l secour
sediment depesition E muitiple observed or predicted flow events

water staining abrupt change in plant community
[} ather (list):
[ Discontinuous OHWM.” Explain:

[1O0O0O00

If factors other than the OHWM were used to determme lateral extent of CWA jurisdiction {check all that appty):
4 High Tide Line indicated by: & Mean High Water Mark indicated by:

i 1 oil or scum line along shore objects {1 survey to available datum:
[} fine shell or debris deposits (foreshore)  [_] physical markings;
[ physicai markings/characteristics [ ] vegetation lines/changes in vegetation types.

[] tidal gauges
[J other {list):

(if) Chemical Characteristics;
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: After recent rainfali the tributary had pockets of muddy water in various locations.
Identify specific pollutants, if known: none evident.

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the CHWM has been removed by development or agriculmueal practices). Where there is 2 break in the OHWM that is unrelated to the waterbody’s flow
regime {¢.g., flow over a rock cutcrop cr through a culvert), the agencies will look for indicators of flow above and below the break.

"thid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Pd Riparian corridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.

B Wetland fringe. Characteristics: some floodplain/sloughing area wetlands.

4 Habitat for:
[[] Federally Listed species. Explain findings:
{1 Fish/spawn areas, Explain findings:
71 Other environmentaliy-sensitive species. Explain findings:
DJ Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfall event. No species were observed at the

times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetlang Characteristics:
Properties:
Wetland size: ~0.31 acres
Wetland type. Explain: Wet meadow in abandoned agriculture field.
Wetland quality. Explain: Marginal wetland in successional field, low guality,
Project wetlands cross or serve as state boundaries. Explain: no.

{b) General Flow Relationship with Noa-TNW:
Flow is: Ephem v. Explain: Appears io flow into above described tributary only during snowmels or precipitation

gvents.

Surface flow is: Not pr
Characteristics:

Subsurface flow: Ng. Explain findings:
{1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
Directly abutting
] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[J Ecological connestion. Explain:
[J Separated by bermy/barrier. Explain:

(d) Proximity (Relationship) 1o TNW
Project wetlands are § r{vcr miles from TNW.
Project waters ar $) aerial (straight) miles from TNW.,
Flow is from: | W
Estimate appromma e locatmﬂ of wetland as within the 1002500 vear floodplain,

(ii} Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: Wetland has little to no standing water. Where water is evident, it is clear to muddied.

identify specific pollutants, if known: No pollutants with the exception of natural sediment.

(iif) Biological Characteristics, Wetland supports (check all that appiy):

[ Riparian buffer. Characteristics {type, average width):

P Vegetation type/percent cover. Explain: Herbaceous plants, 90% cover.

£ Habitat for:
7] Federally Listed species. Explain findings:
7] Fish/spawn areas. Explain findings:
[ Other environmentaily-sensitive species, Explain findings:
Aquatic/wildlife diversity. Explain findings:Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the charnel. In addition to species seeking water after a rainfall event. No species were observed at the

times of the site visits.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 1
Approximately (~.31 ) acres in total are being considered in the cumulative analysis.



For cach wetland, specify the following:

Directly abuis? (Y/N} Size {in acres}) Direcily abuts? {Y/N} Size {in acres)
Y ~0.31 acres

Summarize cverall biolegical, chemical and physical functions being performed: The wetland has the ability to function
as a groundwater discharge based on the hardpan, shallow ledge soils, well developed microrelicf, and the presence of only an
outlet with no inlet. The wetland shows the capacity to carry pollutants or flood waters to the TNW {Hudson River}, as well as
reducing the amount that reaches the TNW. The wetland provides habitat and lifecyele support functions for a variety of species
that will use the corridor of undeveloped area that encompasses the wetland and non-RPW and extends to the TNW, approximatety
8,373+ feet from the relevant reach of Tributary A.3. The wetland has not been degraded by human activity or fragmented by
development, and is surrounded by a wide buffer of forest and meadow. The wetland is relatively small in relation to the
watershed, but the water flow through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with
the potential for sediment trapping, soils with a high clay content, and well developed microralief show evidence that the wetland
has the capability to transfer nutrients and organic carbon that supports downstream foodwebs. In addition, there are an abundant
wildlife food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or organic matter
is flushed out of the wetland and carried down the non-RPW during and after rainfall evenis and snowmelts. Finally, the
Rensselaer Technology Park provides recreational opportunity to the surrounding populace through a trail system with off-road
public parking. The trail system is located a short distance away from the wetland, and hiking has the potential to occur. In
addition, there is evidence that the area directly surrounding the wetland is used for hunting.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more thao a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited te the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is net appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of 2 floodplain is not selely determinative of significant nexus.

Draw cennections between the features decumented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example: _

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or fiood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any}, have other relationships 1o the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is net inclusive and other functions observed or knewn to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Expiain.
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [I1.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:  The wetland and the non-RPW Tributary A3" have the ability to function as a
groundwater discharge based on the hardpan, shallow ledge soils, well developed micrerelief {ie. step pools), and the presence of
only an outlet with no infet, Tributary A.3 and it's abutting wetland show the capacity to carry pollutants or flood waters to the
TNW (Hudson River), as well as reducing the amount that reaches the TNW. The non-RPW and abutting wetland provid habitat
and lifecycle support functions for a variety of species that will use the corridor of undeveloped area that encompasses the non-
RPW and abutting wetland and extends to the TNW, approximately 8,373% feet from the relevant reach of Tributary A3, The
non-RPW and abutting wetland have not been degraded by human activity or fragmented by development, and are surrounded by a
wide buffer of forest and meadow. Tributary A.3 and abutting wetland are relatively small in relation to the watershed, but the
water flow through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with the potential for



sediment trapping, soils with a high clay content, and well developed microrelief show evidence that Tributary A.3 and it's abutting
wetland have the capability to transfer nutrients and organic carbon that supports downstream foodwebs, In addition, there are an
abundant wildlife food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or
organic matter is flushed out of the wetland and carried down the non-RPW during and after rainfali events and snowmelts.
Finally, the Rensselaer Technology Park provides recreational opportunity to the surrounding populace through a trail system with
off-road public parking. The trail system is located a short distance away from the non-RPW and abutiing wetland, and hiking has
the potential to occur. In addition, there is evidence that the area directly surrounding the non-RPW and abutting wetland is used
for hunting. The application of the significant nexus standard results in the finding that a significant nexus exists between the non-
RPW and the TNW. The loss of Tributary A.3 and it's abutting wetland has the potential to have a significant effect individually or
cumulatively on the TNW. The non-RPW and abutting wetland have more than a speculative or insubstantial effect on the
chemical, physical and/or biological integrity of the closest TNW and therefore, this tributary and abutting wetland should be
considered jurisdictional.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section TELD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. 'FNWsand Adjacent Wetlands., Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial; .
Tributaries of TN'W where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: lincar feet width ({1},
Other non-wetland waters: acres.

Ideniify type(s) of waters:

3. Non-RPWs' that flow directly or indirectly into TNWs, :
B3 Waterbody that is not a TNW or an RPW, but flows directly or indirectly intc a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area {check all that apply):
B Tributary waters: 90 linear feet ~2-4 width (ft).
Other non-wetiand waters: acres,
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Al Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries fypically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section LB and rationale in Section [I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetiands in the review area; acres,

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

8See Footnote # 3.



Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situaled adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section HLC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or mdlrectiy into TNWs,
B Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section HLC,
Provide estimates for jurisdictional wetlands in the review area: 0.3¥ acres.

7.  Impoundments of jurisdictional waters.”
As a general rule, the impoundment of g jurisdictional tributary remains jurisdictional.
2l - Demonstrate that impoundment was crealed from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
4 Demonstrate that water is isolated with 2 nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR PESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or couid be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,

which are or could be used for industrial purposes by industries i interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check ail that apply):
Tributary waters: linear feet width (/).
#] Other non-wetland waters: acres.
Identify type(s) of waters:
[ Wetlands:  acres.

F. NON-JUR!SDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT A?PLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

{3 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdictien. Explain: .

E]  Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (f.e., rivers, streams): linear feet width (f).

Lakes/ponds: acres,

| Other non-wetland waters: acres. List type of aquatic resource:

B wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply}):
Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

’ To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook,
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos,



(2] Lakes/ponds: acres.
Other non-wetland waters: acres. Listtype of aquatic resource:

7} Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below}:
B Maps, pians, plots or plat submitied by or on behalf of the applicant/consultant:see checked boxes below.
- Data sheets prepared/submitted by or on behalf of the applicant/consultant.
4 Office concurs with data sheets/delingation report,
7] Office does not concur with data sheets/delineation repart.
Data sheets prepared by the Corps:
Corps navigabie waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
[T USGS 8 ang 12 digit HUC maps.

Pd U.8. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

[ USDA Natural Resources Conservation Service Soil Survey, Citation: Rensselaer County Soil Survey, ,
National wetiands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: {Nationai Geodectic Vertical Datum of 1929)

Photographs: IX]| Aerial (Name & Date):2000 True Color Aerial, 2604 True Color Aerial.
or (%] Other (Name & Date): Various Times in July and August 2007.

Previous determination(s). File no. and date of response letter;

Applicable/supperting case law: '

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JB;



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the FD Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technolgy Park, NAN-2007-951-B

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY Coumy/par;sh/bomugh Rensselaer  City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° W.
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries o Hudson River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River

Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02026006

B Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request.

<} Check if other sites {e.g., offsite mitigation sites, disposal sites, eic...) are associated with this action and are recorded on a
differeat JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Bl Office (Pesk) Determination. Date:
P4 Field Determination. Date(s): August 15 and 21, 2007

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There . “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required}
[T Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

L6 “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): '
& TNWs, including territorial seas
Wetlands adjacent to TN'Ws
Relatively permanent waters” (RPWs) that fiow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adiacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs
Impoundments of jurisdictional waters
1solated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetiand waters: 307 linear feet: ~2-4 width (ft) and/or acres.
Wetlands: acres,

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM {f known):

2. Non-regulated waters/wetlands (check if applicable):®
5] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section 111 befow.

? For purpases of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-raund or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supperting documentation is presented in Section LF.



SECTION II: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetiands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section 1I1.D.1. only; if the aquatic resource is 2 wetland adjacent o a TNW, complete Sections I11.A.1 and 2
and Section I1¥1.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: n/a.

Summarize rationale supporting determination: n/a.

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section HI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbedy has 2 significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and alf of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, er its adjacent wetlands, or beth, If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section Ii1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

I.  Characteristics of non-TNW5s that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 1,531,913}
Drainage area: 2.1 _
Average annual rainfall: 38.6 inches
Average annual snowfall: 63.9 inches

{ii} Physical Characteristics:
(a} Relationship with TNW:
] Tributary flows directly into TNW.
D4 Tributery flows through 2 tributaries before entering TNW.,

river miles from TNW.

) river miles from RPW.

Project waters are | ) aerial (straight) miles from TNW.
Project waters are 1 ) aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain: no.

Project waters are 1
Project waters are

Identify flow route to TNW?: Small ron-RPW "Tributary B' that flows 1o a perennial RPW tributary to the Hudson River.
Tributary stream order, if known: 2.

* Nate that the Tnstructional Guidebeok contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West. :
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows inta TNW,



(b} General Tributary Characteristics {check all that apply):
Tributary is: 24 Natural
[ Artificial {man-made). Explain:
(] Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average w1dth 3 feet

Primary tributary substrate compaosition (check all that apply):

¥ silts {73 8ands [3 Concrete
X Cobbles O Gravel [ Muck
[} Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: when adjacent 1o fields, highly eroding
banks; otherwise, stable.
Presence of run/riffle

Tributary gecmetry:
Tributary gradient {appmxxmate average slope): 3 %

! Explain: high order stream, when flowing, riffles, runs, and pools are present.

(c) Flow; . ]
Tributary provides for: Epftemeral flow
Estimate average number of flow events in review area/year: €

Describe flow regime: only flows during and after prccrpltatlon events or snowmelt.

Other information on duration and volume:

Surface flow is:

[} Dye (or other) test perfcrmed.

Tributary has (check all that apply):

(<] Bed and banks

[T OHWMS® (check all indicators that apply):
[] clear, naturat line impressed on the bank
] changes in the character of soil
] shelving
[ vegetation matted down, bent, or absent
{_] leaf litter disturbed or washed away
] sediment deposition
[ water staining
[3 other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

%] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line atong shore objects I ) survey to available datum;
[] fine shelf or debris deposits (foreshore) [ physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[C] tidal gauges
1 other {list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: After recent rainfall the tributary had pockets of muddy water in various locations,
{dentify specific poilutants, if known: none evident.

fA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by devefopment or agricultural practices). Where there is a break in the OHWM that is unirelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicaters of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports {check all that apply):

B{ Riparian comridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.

[ Wetland fringe. Characteristics: some floedplain/sloughing area wetlands.

DJ  Habitat for:
[] Federatly Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
{] Other environmentatly-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfali event. No species were observed at the

fimes of the site visits,

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

{i) Physical Characteristics:
{a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Expiain: .
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relatlonshm with Non-TNW:
: Flow is: Plg_

Surface flow is: ] tpre
Characteristics:

Subsurface flow: 5f. Explain findings:
[ Dye (or other) test performed:

(c}) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
1 Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[.] Ecological connection. Explain;
I ] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are { acrial (straight) miles from TNW.
Flow is from: N
Estimate approximate Jocation of wetland as within the Pick

ist floodplain.

(ii} Chemical Characteristics:
Characterize wetland system (e.g., water celor is clear, brewn, oil [ilm on surface; water quality; general watershed
characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics {type, average width):

[ ] WVegetation type/percent cover. Explain: .

[J Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
i Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tribotary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately { ) acres in total are being considered in n the cumulative analysis,




For each wetland, specify the following:

Directly abuts? {Y/N) Size {in acres) Directlv abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functicns being performed:

SIGNIFICANT NEXUS DPETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetiands, has more than a specuiative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documenied and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood waters to
TNWs, or to reduce the amount of pellutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tribwtary, in combination with its adlacent wetlands {if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the abowe list of considerations is not inclusive and other functions observed or known to eccur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of preserce or absence of significant nexus below, based on the tributary itself, then go to Section IILD: The non-RPW
‘Tributary B' has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of seeps
along the length of the tributary, and well developed microrelief (ie. step pools). There are various locations througheut the length
of Tributary B that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect along the
tributary, and trap small pools of water that remain present for a couple days afier the rain event. Tributary B shows the capacity to
carry pollutants or flood waters to the TNW (Hudson River), as well as reducing the amount that reaches the TN'W. The non-RPW
provides habitat and lifecycle support functions for a variety of species that will use the corridor of undeveloped area that
encompasses the non-RPW and extends to the TNW, approximately 8,078 feet from the relevant reach of Tributary B. The non-
RPW has not been degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of forest and
meadow, Tributary B is relatively small in refation to the watershed and fails to have the capability to tfansfer nutrients and
organic carbon that supports downstream foodwebs. Although sources of sediment can be found upstream, there are few potential
sources of excess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity to the
surrounding populace through a trail system with off-road public parking. The trail system is located a short distance away from
the non-RPW, and hiking has the potential to occur. In addition, there {s evidence that the area directly surrounding the non-RPW
is used for hunting. Tributary B is part of a farger ecological complex, including two other tributaries, and the application of the
significant nexus standard results in the finding that a significant nexus exists between the non-RPW and the TNW. The loss of
Tributary B and/or the other two tributaries, has the potential to have a significant effect individually or cumulatively on the TNW,
The non-RPW has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of the closest
TNW and therefore, this tributary should be considered jurisdictional.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section HLD: .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW., Explain findings of
presence or absence of significant nexus below, based on the fributary in combination with all of its adjacent wetlands, then goto

Section II1.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (11}, Or, acres.
#] Wetlands adjacent to TNWs: acres,

2.  RPWs that flow directly or indirectly intc TNWs,
| Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that
tributary is perennial:
b Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear) are
Jjurisdictional. Data supporting this conclusion is provided at Section HLB. Provide rationale indicating that tributary flows

seasonatly:

Provide estimates for jurisdictional waters in the review area (check all that apply):
#] Tributary waters: finear feet width ().
] Other non-wetiand waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant rexus with a

TNW is jurisdictional. Data supporting this coaclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 307 linear feet ~2-4 width (ft).
2 Other non-wetland waters: acres,
Hdentity typefs) of waters;

4. Wetlands directly abutting an RPW that flow directly or indirectly intc TNWs,
i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [11.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I} Wetlands directly abutting an RPW wheze tributaries typically flow “seascnally.” Provide data indicating that tsibutary is
seascnal in Section IILB and rationale in Section H1LD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: aCTes.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly inte TNWs,
21 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional, Data supporting this

conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetiands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

¥See Footnote # 3.
® To complete the analysis refer to the key in Section I1.D.6 of the Instructional Guidebook,



Demenstrate that impoundment was created from “waters of the U.S.,”
1 Demonstrate that water meets the criteria for one of the categories prcscntcd above {1-6), or
[Z1 Demonstrate that water is isclated with a nexus to commerece {see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

[] from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.
[:1 which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

E] Other factors, Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

[Z] Tributary waters: finear feet width (ft).
[] Other non-wetland waters: acres,
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
I potential wettands were assessed within the review area, these areas did not meet the eriteria in the 1987 Corps of Engineers

- Wetland Delineation Manual and/or appropriate Regional Suppiements.
“} Review area included isolated waters with no substantial nexus to interstate (or forei gn) commerce.
D Prior to the Jan 2001 Supreme Court decisien in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
[Z] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

FE]  Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):
Il Non-wetland waters (i.e., rivers, streams): linear feet width {fi).

] Lakes/ponds: acres.
] Other non-wetiand waters: acres, List type of aquatic resource:
] Wetlands: acrés. o B ' '

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check alt that apply):

[} ™Non-wetland waters (i.c., rivers, streams): linear fect, width {ft).

] Lakes/ponds: acres.

1 Other non-wetland waters; acres, List type of aqualtic resource:
(] wWetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JI (check ali that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:see checked boxes below.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[[J Office does not concur with data sheets/detineation report.

Data sheets prepared by the Corps:

Corps navi gablc waters’ study:

U.S. Geological Survey Hydrologic Atlas

] USGS NHD data.

2|

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the actior to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regurding CWA Act Jurisdiction Following Rapanos.



"] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

USDA Natural Resources Conservation Service Soil Survey, Citation: Rensselaer County Soil Survey, .
National wetlands inventory map{s}. Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps: ;

100-year Floodplain Elevation is: {Naticnal Geodectic Vertical Datum of 1929)

Photographs: [ Aerial (Name & Daie):2000 True Coler Aerial, 2004 True Color Aerial.
or 4 Other (Name & Date):Various Times in July and August 2007.

Previous determination(s). File no. and date of response letter:

Applicable/supporting case [aw:

Applicable/supporting scientific literature:

l Other information (please specify):

K
&
d

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technolgy Park, NAN-20017-951-B.1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer City: North Greenbush L
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° W.

Universai Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUCY: Middle Hudson Watershed - 82020006
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc,..) are associated with this action and are recorded on a

differeat JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
i Office (Desk) Determination, Date: _
Field Determination. Date(s): August 5 and 21, 2067

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
Waters subject to the ebb and flow of the tide.
%} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign cormmerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There ATé “waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Reguired]

1. Waters of the U.S. ) ) o
a. Indicate presence of waters of U.S. in review area {check sll that apply): '

TNWs, including territorial seas

Wetlands adjacent o TNWs

Relatively permanent waters™ (RPWs) that flow directly or indirectly into TNWs

Non-RFPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 171 linear feet: ~2-4 width (ft} and/or acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OTIWM
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands {check if applicable):’
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section [II below,

* For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typicaily flows year-round or has continuous flow at feast “seasonally™
(e.g., typically 3 months),

3 Supporting documentation is presented in Section HLF.



SECTION HI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatie resource is a TNW, complete
Section I1L.A.1 and Section I11.D.1. only; if the aguatic resource is 2 wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: n/a.

Summarize rationale supporting determination; n/a.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND I'TS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have coatintous flow at least seasonaily (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not 3 TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section [11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a signifieant nexus evaluation. Corps distriets and
EPA regions will include in the record any availabie information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data te determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purpeses, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB. for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(iy General Area Conditions:
Watershed size: 1,531 913
Drainage area: 0.1
Average annual rai : 38.6 inches
Average annual snowfall: 63.9 inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW,
Tributary flows through 3 tributaries before entering TNW,

miles from TNW.

} river miles from RPW,

Project waters are } aerial (straight) miles from TNW.
Project waters are 1 ) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: no.

Project waters are 1
Praject waters are

identify flow route to TNW®: Small non-RPW Tributary B.1' that flows into non-RPW "Tributary B’ that flows o a
perennial RPW tributary to the Hudson River.

* Note that the Instructional Guidebook contains additionat infornation regarding swales, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow inte tributary b, which then flows into TNW.



Tributary stream order, if known: 1.

(t) General Tributary Characteristics (check all that apply):
Tributary is: K Nataral
[ Artificial {man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 fe )
Average side slopes: 4:¥(or fer).

Primary tributary substrate composition (check all that apply):

I silts [] Sands 1 Concrete
Cobbles [ Gravel 1 Muck
{3 Bedrock [} Vegetation. Type/% cover:

{71 Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding

banks; otherwise, stable.
Presence of run/riffle/pool complexes. Fxp]am high order stream, when flowing, riffles, runs, and pools are present.

51 gt
Tributary gradient (approxamate average slope): 3 %

(cy Flow;
Tributary provides for: Eﬁe
Estimate average number of flow events in review area/year:
Describe flow regime: only flows during and after pz‘empuatlon events or snowmelt.
Other information on duration and volume:

R

Surface flow is: [

ned. Characteristics: Fiow is located within a deep, erosional channel.

Subsurface flow: No. Explain findings:
£73 Dye {or other) test performed:

Tributary has {check all that apply):
< Bed and banks
[ ] OHWMS® (check all indicators that apply):
i ] clear, natural line impressed on the bank
[7] changes in the character of soil
shetving
vepetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):

[ ] Biscontinuous OHWM.” Explain;

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour

- multipie observed or predicted flow events
abrupt change in plant community

OoOoo0
OonO00o

Ir factcrs other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

High Tide Line indicated by: (2] Mean High Water Mark indicated by:
I:I oil or scum line along shore objects [ survey to zvailable datum;
[ fine shelf or debris deposits (foreshore)  [] physical markings;
(] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[M] tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water coior is clear, discolored, oily film; water qua ity; general watershed characteristics, etc.).

Explain: After recent rainfall the wributary had pockets of muddy water in various Iocations.
Identify specific polhstants, if known: none evident.

“A natural or man-made discortinuity in the OHWM does not necessarity sever jurisdiction (e.g., where the stream temporarily fiows underground, or where
the OHIWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated fo the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicaters of flow above and below the break.

"thid,



(iv) Biological Characteristics. Channel supports {check all that apply):

Riparian corridor, Characteristics (type, average width): refatively pristine forest, width varies and foilows slopes of
forest between flat farm fields on plateaus.

[] Wetland fringe. Characteristics: some floodplain/sloughing arca wetlands.

B Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
] Other environmentally-sensilive species. Explain findings:
& Aquatic/wildlife diversity. Explain findings: Transient species that rely on meist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfali event. No species were obscrved at the

times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: ]

Characteristics:

{c} Wetiand Adjacency Determination with Noa-TNW;
[] Directly abutting '
[ Not directly abutting
[.] Discrete wetland hydrologic connection. Explain:
i | Ecological connection, Explain:
[[] Separated by berm/barrier. Explain;

(d) Proximity (Relationshi
Project wetlands are P
Project waters are
Flow is from: P 5t .
Estimate approximate location of wetland as within the B

 floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific poilutants, if known:

(iif) Biological Characieristics. Wetland supperts (check all that apply):

L] Riparian buffer. Characteristics {type, average width): .
[J Vegetation type/percent cover. Explain: |
[ Habitat for;

[} Federally Listed species. Explain findings:

[[] Fish/spawn areas. Explain findings:

<[] Other environmentaily-sensitive species. Explain findings:
['] Aquatic/widlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
Alf wetland(s) being considered in the cumulative analysis: Pick T
Approximately ( ) acres in fotal are being considered in

e cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overali biological, chemical and physical furctions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantiai effeet on the chemical, physical and/or bislogical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and ail its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland les within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors o censider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

»  Does the tributary, in combination with its adjacent wetlands {if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
hiological integrity of the TN'W?

NMote: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

i. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
_.findings of presence or absence of significant nexus below, based on the tributary itself, then go to Secticn II11L.D: The non-RPW. .

‘Tributary B.1" has the ability to function as a groundwater discharge based on the hardpan, shatlow ledge soils, the presence of
seeps atong the length of the tributary, and well developed microrelief (ie. step pools). There are various locations throughout the
length of Tributary B.1 that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect
along the tributary, and trap small pools of water that remain present for a couple days afier the rain event. Tributary B.1 shows the
capacity fo carry pollutants or flood waters to the TNW (Hudson River), as well as reducing the amount that reaches the TNW.
The non-RPW provides habitat and lifecycle support functions for a variety of species that will use the corrider of undeveloped
area that encompasses the non-RPW and extends to the TNW, approximately 8,691+ feet from the relevant reach of Tributary B.1.
The non-RPW has not been degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of
forest and meadow. Tributary B.1 is relatively small in refation 10 the watershed and fails to have the capability to transfer
nutrients and crganic carbon that supports downstream foodwebs, Although sources of sediment can be found upstream, there are
few potential sources of excess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity to
the surreunding populace through a trail system with off-road public parking. The lrail system is located a short distance away
from the non-RPW, and hiking has the potential to occur. In addition, there is evidence that the area directly surrounding the non-
RPW is used for hunting, The application of the significant nexus standard resuits in the finding that a significant nexus exists
between the non-RPW and the TNW. The loss of Tributary B.1 has the potential to have a significant effect individually or
cumulatively on the TNW. The non-RPW has more than a specuiative or insubstantial effect on the chemical, physical and/or
biclogical integrity of the closest TN'W and therefore, this tributary should be considered jurisdictional.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows direetly or indirectly into
TNWs. Explain findings of presence or absence of sigaificant nexus below, based on the tributary in combination with ali of its
adjacent wetlands, then go to Section HLD: .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [I1.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check ali that apply and provide size estimates in review area:

; TNWs: lincar feet width (fi), Or, acres.
] Wetlands adjacent to TNWs; acres.

2.  RPWs that flaw directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:
Tributaries of TN'W where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area {check al} that apply):
Tributary waters: linear feet width (ft).
Other non~wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
84 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional, Data supporting this conclusion is provided at Section I1LC,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 11 linear feet ~2-4 width (f1).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Ed Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typicaily flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutiing an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [ILB and rationale in Section 111.1.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
B} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
"} wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a sigrificant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[:1 Demonstrate that impoundment was created from “waters of the U.S.,” or

*See Footnote 4 3.
* To campiete the anafysis refer to the key in Section [11.D.6 of the Instructional Guidebook.



E.

[} Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
I3} Demonstrate that water is isolated with a nexus to commerce {see E below).

ISOLATED [INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):™

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

[} from which fish or shelifish are or could be taken and soid in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

[7] Interstate isolated waters. Explain:

Other factors. Explain:

Ydentify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
7] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s} of waters:
Wetlands:  acres.

NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regionai Supplements,

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[F] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
EoT Other: (explain, if not covered abhove):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors {i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agricuiture), using best professional
judgment (check all that apply):

[F] Non-wetland waters (i.e., rivers, streams): linear feet width (ff).

IZ} Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aguatic resource:
(3] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

a finding is required for jurisdiction (check all that apply):
_ Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

[ Lakes/ponds: acres,
[T Other non-wetland waters: acres, List type of aquatic resource:
] wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

X Maps, plans, piots or plat submitted by or on behalf of the applicant/consultant:see checked boxes below,
Data sheets prepared/submitted by or on behalf of the applicant/consuliant,

[7] office concurs with data sheets/delineation report.

[] Office does not concur with data sheats/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

1J.8. Geological Survey Hydrologic Atlas

(] USGS NKD data.

[ USGS 8 and 12 digit HUC maps.

Hnie

" Prior 1o asserting or declining CWA jurisdiction hased solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed ia the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fellowing Rapanos.



U.S. Geolegical Survey map(s). Cite scale & quad name: Troy South scale shown on map.

USDA Natural Resources Conservation Service Soil Survey. Citation: Rensse!acr County Soil Survey, .

| National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps: g

&} 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [<] Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial,

or B Other (Name & Date): Various Times in July and August 2007.

Previous determination(s). File no. and date of response letter:

1 Applicable/supporting case faw:

. Applicable/supporting scientific literature:

' Orther information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technology Park, NAN-2007-951-B.2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer City: North Greenbush )
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° .
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02020006
Xl Check if map/diagram of review area and/or potential jurisdictional areas isfare avaifable upon request,
B4 Check if other sites (e.g., offsite mitigation sites, dispasal sites, etc...} are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[Fl Office (Desk) Determination. Date:
(X} Fieid Determination. Date(s): August 15 and 21, 2607

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defired by 33 CFR part 329) in the

review area. {Required]
Waters subject to the ebb and flow of the tide.
] Waters are presently used, or have been used in the past, or may be susceptible for use to lransport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act {CWA) jurisdiction {as defined by 33.CFR part 328) in the review area. [Regquired]

L. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TN Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of juzrisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the LS. in the review area:
Non-wetland waters: 35 linear feet: ~2-4 width {ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E§t§5hshedby0HWM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

* For purpeses of this form, an RPW is defined as a tributary that is not a TNW and that typicaily flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTION IIf: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetiands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IL.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2

and Section IILD.1.; otherwise, see Section I[11.B below.

L. TNW
Identify TNW: n/a.

Summarize rationale supporiing determination: n/a.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
{perennial) flow, skip to Section IIL.D.2. If tke aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip te Section HL.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting ari RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetiands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and alt of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adfacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ¥I.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section IILB.3 for ali wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section H1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 1,531,913acres
Drainage area: 2.9 S
Average annual rainfall: 38.6 inches
Average annual snowfall: 63.9 inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[ Tributary flows directly into TNW.
BQ Tributary flows through 3 tributaries before entering TNW.

2 river miles from TNW.

river miles from RPW,

Project waters are | ) aeriai (straight) miles from TNW,
Project waters are 1 (or less) acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: no.

Project waters are 13
Project waters are

Identify flow route to TNW?; Small non-RPW ‘Tributary B.2' that flows into non-RPW 'Tributary B' that flows to a
perennial RPW tributary to the Hudson River.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generaily and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fiows into TNW.



Tributary stream ordt_zr, if kngwn; 1.

(b) Generai Tributary Characteristics (check all that apply):

Tributary is: B<] Natura
[ ] Astificial (man-made). Explain:
[L] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes

er).

Primary tributary substrate composition {check all that apply:

Silts ] Sands (] Concrete
Cobbles ] Gravel 1 Muck
[] Bedrock 3 Vegetation, Type/% cover:

[} Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence of run/riffie/pool complexes. Explain: high order stream, when flowing, riffles, runs, and pools are present.
Tributary geometry: Re

Tributary gradient (approx1mate average slope): 3 %

(¢) Elow:
Tributary provides for: Eplieine
Cstimnate average number of flow events in review area/year:

Describe flow regime: only flows during and afler p:ecspztataon events or snowmelt.
Other information on duration and velume:

‘é& Characteristics: Flow is located within a deep, erosicnal channel,

Surface flow is: PISe

Subsurface flow: Ng. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

B4 Bed and banks

[F OHWMS® (check all indicators that apply}:
] clear, natural line impressed on the bank
{71 changes in the character of soil
[T shelving i
[ vegetation matted down, bent, or absent
{3 leaflitter disturbed or washed away
I ] sediment deposition
[] water staining
[ other (iist):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegc:tatlon

"thé presence of wrack ling” =~
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

COOOoO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check atl that apply):

High Tide Line indicated by: Bl Mean High Water Mark indicated by:
[7 oil or scum line along shore objects [} survey to availabie datum;
[] fine shell or debris deposits (foreshore} [ physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[} other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolered, oily film; water quality; general watershed characteristics, etc.).
Explain: fter recent rainfall the tributary had pockets of muddy water in various locations,
Identify specific pollutants, if known: none evident.

“A natural or man-made discontinuity in the OHWM does niot necessarily sever jurisdiction (e.g., where the stream temporasily flows underground, or where
the GHWM has been removed by development or agriculturat practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert}, the agencies wii look for indicators of flow above and below the break.

"hid.



(iv) Biolegical Characteristics. Channel supports {(check all that apply):

B Riparian corridor. Characteristics {type, average width): relatively pristine forest, width varies and follows siopes of
forest between flat farm fields on plateaus.

[] Wetland fringe. Characteristics: some flcodplain/sloughing area wetlands,

[<] Habitat for:
[l Federaily Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
{_] Other environmentally-sensitive species. Explain findings:
B4 Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may wutilize the channel. In addition to species seeking water afler a rainfali event. No species were observed at the

times of the site visits,

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

{b) General F|
Flow is:

lationship with Nor-TNW:
st. Explain:

Surface flow is:
Characteristics:

Subsurface flow: Picl Explain findings:
[ Dye {or other) test performed:

{c} Wetland Adiacency Determination with Non-TNW:
] Directly abutting
[] Not directly abatting
[] Discrete wetiand hydrologic connection. Explain:
[[] Ecologicai connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity {Relationship) to TNW
Project wetlands ar  river miles from TNW.
‘Project waters are | f acridl (straight) miles from TNW.
Flow is from: B
Estimate approximate location of wetland as within the §

 floodplain.

(ii}y Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain: .

[ Habitat for:
[ Federally Listed species. Explain findings:
] Fish/spawn areas, Explain findings:
{7] Other environmentally-sensitive species. Explain findings:
1 Aquatie/wildlife diversity. Explain findings:

3. Characteristies of ail wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: st
Approximately { ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? {¥Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biclogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physieal and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between 2 tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Tnstructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters (o
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? .

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and sther functions observed or known te occur shouid be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly info TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: The non-RPW
Tributary B.2' has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of
seeps along the length of the tributary, and well developed microrelief (ie. step peols). There are various locations throughout the
length of Tributary B.2 that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect
along the tributary, and trap smal! pools of water that remain present for a couple days afier the rain event. Tributary B.2 shows the
capacity to carry pollutants or flood waters to the TN'W {Hudson River), as well as reducing the amount that reaches the TNW.
The non-RPW provides habitat and lifecycle support functions for a variety of species that wili use the corrider of undeveloped
area that encompasses the non-RPW and extends to the TNW, approximately 8,691= feet from the relevant reach of Tributary B.2.
The non-RPW has not beea degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of
forest and meadow. Tributary B.2 is relatively small in relation to the watershed and fails to have the capability to transfer
nutrients and organic carbon that supports downstream foodwebs. Although sources of sediment can be found upstream, there are
few potential sources of excess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity o
the surrounding populace through a trail system with off-road public parking. The trail system is located a short distance away
from the non-RPW, and hiking has the potentiai to oceur. In addition, there is evidence that the area directly surrounding the non-
RPW is used for hunting. The application of the significant nexus standard results in the finding that a significant nexus exisis
between the non-RPW and the TNW. The ioss of Tributary B.2 has the potential to have a significant effect individually or
curnulatively on the TNW. The non-RPW has more than a speculative or insubstantial effect on the chemical, physical and/or
biological integrity of the closest TNW and therefore, this tributary should be considered jurisdictional,

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly info
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that de rot directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section [IL.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[]1TNWs:  lincar feet width (f), Or, acres.
[ Wetlands adjacent to TNWs: acres.,

RPWs that flow directly or indirectly into TNWs.
.‘ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional, Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that fributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
=1 Other non-wetiand waters: acres.

Hdentify type(s) of waters:

Non-RPWs® that flow directly or indirectly inte TNWs,
K] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section H1.C.

Provide estimates for jurisdictional waters within the review area (check al} that apply}
B Tributary waters: 35 linear feet ~2-4 width {ft).
Other non-wetland waters: acres,

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[] Weilands directly abut RPW and thus arc jurisdictionat as adjacent wetlands.
B} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that {ributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is

directly zbutting an RPW:

1 Wetlands directly abutting an REW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section HLB and rationale in Section JI1.D.2, above. Provide rationale indicating that wetland is directly

abuytting an RPW:

Provide acreage estimates for jurisdictional wellands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

E] Wetlands adjacent o such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section I1I.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
£] Demonstrate that impoundment was created from “waters of the U.S.,” or

*Ses Footnote % 3.
¥ To complete the analysis refer to the key in Section 11LD.6 of the Instructionaf Guidebook.



Demonsirate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with & nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check ali that apply):

Tributary waters: linear feet width (ft).
- Other non-wetland waters: ACTes.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
[5} Review area included isolated waters with no substantial nexus to inferstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:.
] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

Lakes/ponds: acres,

£} Other non-wettand waters: acres. List type of aquatic resource:

| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):
Non-wetland waters {i.e., rivers, streams): linear feet, width {ft).

Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or piat submitted by or on behaif of the applicant/consultant:see checked boxes below.

Data sheets prepared/submitied by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delineation repott.

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study: .

1.8, Geological Survey Hydrologic Atlas:

[J USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

R 5 S 4

" Prior to asserting or declining CWA jurisdiction based selely on this categery, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapaneos.



| U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

| USDA Natural Resources Conservation Service Soil Survey, Citation: Rensselaer County Soil Survey, .
| National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s): '

FEMA/FIRM maps:
100-year Flocdplain Elevation is: (Nationa! Geodectic Vertical Datum of 1929)

Photographs: £ Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial.
or P4 Other (Name & Date): Various Times in July and Angust 2007.

Previous determination(s). File no. and date of response letter:

Applicable/supporting case faw:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TOQ SUPPORT Jb:



APPROVED JURISDICTIONAL DETERMINATION FORM
.8, Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JI) Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technelgy Park, NAN-2007-951-C

C. PROJECT LLOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer City: North Greenbush ‘
Center ceordinates of site (fat/long in degree decimal format): Lat, 42.6717° N, Long. 73.7007° W.
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries o Hudson River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River

Name of watershed or Hydrologic Unit Code (HUC): Middie Hudson Watershed - 02020006

B Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon reguest.

BJ  Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
B4 Field Determination. Date(s): August 15 and 21, 2007

SECTION Ii: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U8 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Reguired]
Waters subject to the ebb and flow of the tide.
£ Waters are presently used, or have been used in the past, or may be susceptible for use to transpert inlerstate or foreign commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are

“waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S, | o - .

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly inte TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indireetly into TN Ws
Impoundments of jurisdictional waters
Isolated {interstate or infrastate) waters, including isolated wetiands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,130 linear feet: ~2-4 width (fi) and/or acres.
Wetlands: 0.87 acres,

¢. Limits (boundaries) of jurisdiction based on: Pick List
Efevation of established OHWM (if known}:

2. Non-reguiated waters/wetlands {check if applicable):®
i} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

? For purposes of this form, an RPW is defined as a tributary thet is not a TN'W and that typically flows year-round or has continuous flow at least “seasonalfy”
(c.g., typically 3 months),

* Supporting documentation is presented in Section IILF.



SEC

TION HI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.T and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections [HLA.1 and 2
and Section I1LD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: n/a.

Summarize rationale supporting determinaticn: n/a.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-ravigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically fow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perennial) flow, skip to Section {I1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section HL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perenniai (and its adjacent wetlands if any) and a traditional navigable water, even
thongh a significant nexus finding is nef required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD wili require additional data to determine if the
waterbody has a significant nexus with a TNW. if the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purpeses, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both ensite
and offsite. The determination whether a significant nexus exists is determined in Section [IL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size: 1,531 913%’
Drainage area: 10
Average annual rainfall: 38.6 inches
Average annual snowfail: 63.9 inches

(ii} Physical Characteristies:
{a) Relationship with TNW:
[} Tributary flows directly into TNW.
Tributary fiows through 3 tributaries before entering TN'W.

) river miles from TNW.

) river miles from RPW.

Project waters are 1 ) aerial {straight} miles from TN'W.
Project waters are 1'{or.less) aerial {straight) miles from RPW.
Project waters ¢ross or serve as state boundaries. Explain: no.

Project waters are 1
Project waters are ]

fdentify flow route to TNW?: Smal! non-RPW 'Tributary C' that flows to a perennial RPW tributary to the Hudson River.
Tributary stream order, if known: 1. :

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

% Flow route can be described by identifying, e.g., tributary &, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: Natural
1 Antificial (man-made}. Explain:
[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes: 431

Primary tributary substrate compesition (check all that apply):

Silts [ Sands ] Concrete
Cobbles [ Gravet ] Muck
{_] Bedrock [[] Vegetation. Type/% cover:

[ Other. Explain:

Tributary conditior/stability [e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence of run/riffl
Tributary geometry: }
Tributary gradient {app xima

_Explain: high order stream, wher flowing, riffles, runs, and pools are present.

(c} Flow:
Tributary provides for: Eph
Estimate average number of flow events in review area/year: 6al
Describe flow regime: oniy flows during and after prempltatlon events or snowmelt.

Other information on duration and volume:

ned. Characteristics: Flow is located within 2 deep, erosional channel.

Subsnorface flow: Ng. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

B4 Bed and banks
[T OHWMS (check all indicators that apply):

[71 clear, natural line impressed on the bank

[] changes in the character of soit

[} shelving

‘[1 vegetation matted down, bent, or ghsent

[ leaf litter disturbed or washed away

[7] sediment depasition

[ water staining

[ other {list):
{1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

“sediment sorting’

scour

multiple observed or predicted tlow events
abrupt change in plant community

EE]E]BDE]E]

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: #} Mean High Water Mark indicated by:

{1 oil or scum line along shore objects ] survey to available datum;
L] fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [} vegetation lines/changes in vegetation types.

[ tidat gauges
] other (list):

(iii} Chemical Characteristics:
Characterize tributary {e.g., water color is ciear, discolored, cily film; waler quality; general watershed characteristics, ete. .

Explain: Afier recent rainfall the tributary had pockets of muddy water in various locations,
Identify specific pollutants, if known: none evident.

*A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelfated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
%] Riparian corridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.
<] Wetland fringe. Characteristics: some fleodplain/sloughing area wetlands.
(<] Habitat for:
"] Federally Listed species, Explain findings:
] Fish/spawr: areas. Explain findings:
{1 Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species
that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfall event. No species were observed at the
times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly info TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: ~0.87 acres
Wetland type. Explain: Scrub-shrub wetland.
Wetland quality. Explain: Marginal wetland in successional field, low quality.
Project wetlands cross or serve as state boundaries. Explain: no.

{b) General Flow Relationship with Noa-TNW:
Flow is: Ephemeralflow, Explain: Appears to flow into above described tributary only during snowmelt or precipitation

events.

Surface flow is: N¢
Characteristics:

Subsurface flow: Nd. Explain findings:
{1 Dye (or other) test performed:

(cy Wetland Adjacency Determination with Non-TNW:
4 Directly abutting
] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by bermy/barrier. Explain:

(dy Proximity {Relationship) to TNW
Project wetlands ar iver miles rom TNW.
Project waters ‘ §) aerial (straight) miles from TNW.
Flow is from: }
Estimate appro

00-year. flcodplain.

ocation of wettand as within the 10

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: Wetland has little standing water. Where water is evident, it is clear to muddicd from
ATV use. .
Identify specific poliutants, if known; No pollutants with the exception of natural sediment.

(iii} Biological Characteristics. Wetland supports {(check all that apply}::
Riparian buffer. Characteristics (type, average width): .
PJd  Vegetation type/percent cover. Explain: Herbaceous plants, 90% cover.
Xl Habitat for:
™ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
{"] Other environmentally-sensitive species. Explain findings:
B4 Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species
that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfall event. No species were observed at the
times of the site visits.

3. Characteristics of all wetiands adjacent o the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 1
Approximately { G.87 } acres in total are being considered in the cumulative analysis,






For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size {in acres)
Y ~0.87

Summarize overall biological, chemical and physical functions being performed: The wetland has the ability to function
as a groundwater discharge based en the hardpan, shallow ledge soils, well developed microrelief, and the presence of only an
ouflet with no inlet. The wetland shows the capacity to carry pollutants or flood waters to the TNW (Hudson River), as well as
reducing the amount that reaches the TNW. The wetland provides habitat and lifecycle support functions for a variety of species
that will use the corridor of undeveloped area that encompasses the wetland and non-RFW and extends to the TNW, approximately
8,685+ feet from the relevant reach of Tributary C. The wetland has not been degraded by human activity or fragmented by
development, and is surrounded by a wide buffer of forest and meadow. The wetland is relatively small in relation to the
watershed, but the water flow through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with
the potential for sediment trapping, soils with a high clay content, and well developed microrelief show evidence that the wetiand
has the capacilty to transfer nutrients and organic carbon that supports downstream foodwebs. In addition, there are an abundant
wildlife food sources in the wetland, with flowering plants used by nectar patherers present, and the nutrients and/or organic matter
is flushed out of the wetland and carried down the non-RPW during and afier rainfall events and snowmelts. Finally, the
Rensselaer Technology Park provides recreational opportunity to the surrcunding popuiace through a trail system with off-road
public parking. The trail system is located a short distance away from the wetland, and hiking has the potential to occur. In
addition, there is evidence that the area directly surrounding the wetland is used for hunting.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubsiantial effect on the chemical, physical and/or biological integrity of 3 TNW,
Censiderations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity te a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significani nexus based solely on any specific threshold of distance (e.g. between 2
tributary and its adjacent wetland or between a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features decumented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example: -

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, ar to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the Iributary, in combination with its adjacent wetiands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organie carbon that
suppert downstream foodwebs?

¢ Doesthe tributary, in combination with its adjacent wetlands (il any), bave other relationships to the physical, chemical, or
biofogical integrity of the TNW7

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with ali of its
adjacent wetlands, then go to Section IILD: The wetland and the non-RPW Tributary C have the ability to function as a
groundwater discharge based on the hardpan, shallow ledge soils, well deveioped micrerelief {ie. step pools), and the presence of
only an outlet with no inlet. Tributary C and it's abutting wetland show the capacity to carry pollutants or flood waters to the TN'W
(Hudson River), as well as reducing the amount that reaches the TNW. The non-RPW and abutting wetland provid habitat and
lifecycle support functions for a variety of species that will use the corridor of undeveloped area that encompasses the non-RPW
and abutting wetland and extends to the TNW, approximately 8,685+ feet from the relevant reach of Tributary C. The non-RPW
and abutling wetland have not been degraded by human activity or fragmented by development, and are surrounded by & wide
buffer of forest and meadow. Tributary C and abutting wetland are relatively small in relation to the watershed, but the water flow
through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with the potential for sediment



trapping, soils with a high clay content, and well developed microrelief show evidence that Tributary C and it's abulting wetland
have the capability to transfer nutrients and organic carbon that supports downstream foodwebs. [n addition, there are an abundant
wildiife food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or organic matter
is flushed out of the wetland and carried down the non-RPW during and after rainfall events and snowmelis. Finally, the
Rensselacr Technology Park provides recreational opportunity to the surrounding populace through a trail system with off-road
public parking. The trail system is located a short distance away from the non-RPW and abutting wetland, and hiking has the
potential to occur. In addition, there is evidence that the area directly surrcunding the non-RPW and abutting wetland is used for
hunting. The applicatior: of the significant nexus standard resulis in the finding that a significant nexus exists between the non-
RPW and the TNW. The loss of Tributary C and it's abutting wetland has the potential to have a significant effect individually or
curnulatively on the TNW. The non-RPW and abutting wetland have more than a speculative or insubstantial effect on the
chemical, physical and/or biological integrity of the closest TN'W and therefore, this tributary and abutting wetland should be
considered jurisdictional.

3.- Sigrificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus belew, based on the tributary in combination with all of its adjacent wet ands then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (1), Or, Acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
#} Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: ) .
#| Tributaries of TN'W where tributaries have continuous flow “scasonally” (e.g., typically three months each vear) are
jurisdictional. Data supporting this conclusion is provided at Section {IEB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
=i Tributary waters: linear feet width {ft).
Other non-wetland waters: aCres.

Identify type(s) of waters:

3. Non-RPWSs? that flow directly or indirectly inte TNWs,
B4 Watcrbociy that is not a TNW or an RPW, but flows directly or ;nd;rectly into a TNW, and it has a 51gmfcant nexus with a

TNW is jurisdictional, Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
B Tributary waters: 1,130 linear feet ~2-4 width (fi).
Other non-wetland waters; aCres,
Identify type(s) of waters:

4.  Wetlands directly abutting an RE'W that flow directly or indirectly intfo TNWs.
7] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands direcily abutting an RPW where tributaries typically flow year-round, Provide data and rationale
indicating that tributary is perennial in Section I1LD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

=1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tribulary is
seasonat in Section [11.B and rationale in Section IL1).2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

¥Ses Footnote # 3.



Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section HEC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'WSs that flow directly or indirectly into TNWs.
(Xl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion s provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review area: 0.87 acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[F1 Demonstrate that impoundment was created from “waters of the U.5.,” or
Dernonstrate that water meets the criteria for one of the categories presented above (1-6), or
[f1 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[E] which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fisk or shelifish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purpeses by industries in interstate commerce,
Interstate isolated waters. Explain:

Other factors. Explain:

Tdentify water body and summarize rationale supperting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Eib Tributary waters: lingar feet width {{t).
[ Other non-wettand waters: acres.
Identify type(s} of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
O Ifpotential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers
~ Wetland Delineation Manual and/or appropriate Regional Supplements.
Bl Review area included isclated waters with no substantial nexus to interstate {cr foreign) commerce.
™ Prior to the Jan 2001 Supreme Court decision in “SW4NCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
[C1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

Other: {exptain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction s the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculiure}, using best professional

Jjudgment (check all that appiy):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft),

[T Lakes/ponds: acres,
[} Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):
fz] Non-wetland waters (i.e., rivers, streams): lineer feet, width (ft),

¥ To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HOQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rupanos,



Lakes/ponds: acres.
.| Other non-wetland waters: acres. Listtype of aquatic resource:
Wetiands: acres.

SECTIONTIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shalf be included in case file and, where checked
and requested, appropriately reference sources below}):

] Maps, plans, plots or plat submitied by or on behalf of the applicant/consultant:see checked boxes below.
Data sheets prepared/sibmitted by or on behalf of the applicant/consultant,

D& Office concurs with data sheets/delineation report.

] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atfas:

(] USGS NHD data,

1 USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.

USDA Natural Rescurces Conservation Service Soil Survey. Citation: Rensselaer County Soil Survey, .

National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .
100-year Floodpiain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: P Aerial (Name & Date}:2000 True Color Aerial, 2004 True Color Aerial.
or B Other (Name & Date); Various Times in July and August 2007 .

Previous determination{s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

- Other information (please specify):

KX

X
=
Bd
.
=
=

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Renssealaer Technology Park, NAN-2007-951-D

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer  City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N Long. 73.7007° W
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River
Name of nearest Traditional Navigable Water {TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02620006
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Bd Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}):
Office (Desk) Determination. Date:
B Field Determination. Date(s): August 15 and 21, 2007

SECTIONIL: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

0 “navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. .[Reqmred]
[l Waters subject to the ebb and flow of the tide.
[} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There “waters of the I.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. - Waters of the U.S, :
a. Indlcate presence of waters ofU S in review area (check all ihat appiy)

E TNWSs, including territerial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent fo but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: widih (ft) and/or acres.
Wetfands: 0.01 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known}:

2. Non-regulated waters/wetlands (check if applicabie):’
[Z] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked hetow shall be supported by completing the appropriate sectiens in Section I3 below,

2 For purposes of this form, an RPW is defined as a tributary that is not 3 TNW and that typically flows year-round or has continuous flow at least “seasonally™
{e.g., typically 3 months).

* Supporting documentation is presented in Section II1F.



SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resouree is 2a TNW, complete
Section HI.A.1 and Section II11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.I and 2
and Section I11.D.1.; otherwise, see Section IH.B below.

I. TNW
Identify TNW: n/a.

Summarize rationale supporting determination: n/a.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction ever non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section HLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Cerps districts and
EPA regions will include in the record any available information that decuments the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbocly4 is not an RPW, or a wetland directly abutting an RPW, a JD wili require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetiands, complete Section 11L.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section HILB.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWSs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size: 1, 13acres
Drainage area: 70
Average annual rainfall: 38.6 inches
Average annual snowfall: 63.9 inches

(ti) Physical Characteristics:
(a} Relationship with TNW:
] Tributary flows directly into TNW.
B Tributary flows through 2 tributaries before entering TNW.

miles from TN'W.

) river miles from RPW,

Project waters are ) acrial (straight) miles from TNW.
Project waters are 5} acrial (straight) mifes from RPW.
Project waters cross or serve as staie boundaries. Explain: no.

Project waters are
Project waters are i

Identify flow route to TNW’: Wetland flows into a non-RPW "Tributary D' that flows to a perennial RPW tributary to the
Hudson River.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, ¢.g., tributary a, which fiows through the review area, to flow into fributary b, which then flows into TNW.



Tributary stream order, if known: 1.

(b) General Tributary Characteristics (check all that applv:
Tributary is: Natural
[ ] Artificial (man-made). Explain:
[J Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width; 3 feet
Average depth: 0.3 fe
Average side slopes: 4

Primary tributary substrate composition {check all that apply):

Sitts [} Sands [7] Conerete
B4 Cobbles {1 Gravel ] Muck
"1 Bedrock [] Vegetation. Type/% cover:

[] Other, Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks}. Explain: when adjacent to ficlds, highly eroding
banks; otherwise, stable.
Presence of runfn{ﬂe/pool complexes. Explain: high order stream, when flowing, riffles, runs, and pools are present,

Tributary geometry: Re raight
Tributary gradient (approximate average siope): 3 %

(¢) Flow:
Tributary provides for: K
Estimate average number o flow events in review area/year:
Describe flow regime: only flows during and after prempltatlon events or snowmelt.
Other information on duration and velume:

Surface flow is: ] d. Characteristics:
Subsurface flow: N@. .Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

I Bed and banks

] OHWM® {check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matied down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
waler staining
other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
_destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted tlow events

abrupt change in plant community

8
Dmmmmmm

If factors other than the CHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[T oil or scum line aiong shore objects [77 survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iiiy Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: TAfter recent rainfall the tributary had pockets of muddy water in various locations.
Identify specific pollutants, if known: none evident.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slepes of
forest between flat farm fields on plateaus.
Wetland fringe. Characteristics: some floodplain/sloughing arca wetlands.
> Habitat for:
[] Federaliy Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
- I Aquatic/wildiife diversity, Explain findings: Transient species that rely on moist soils, such as amphibians or species
that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfail event. No species were observed at the
times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physicai Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: ~0.06 acres
Wetland type. Explain: wet meadow.
Wetland quality. Explain: Marginal wetland in successional field, low quality.
Project wetlands cross or serve as state boundaries. Explain: no.

(b) Gengral Flow Relationship with Non-TNW:
Flow is: Epl . Explain: Appears to flow into above described tributary during snowmelt or during and after

precipitation events,

Surface flow is:
Charactenstlcs

Subsurface flow: Ng. Explain findings:
[T Dye (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
X birectly abutting
{1 Not directly abutting
{71 Discrete wetland hydrologic connection. Sxplain:
[] Ecological connection. Explain:
[1 Separated by berm/barrier. Expiain:

{d) Proximity (Relationship) to TNW
Project wetlands are 132 river miles from TNW.
Project waters are ) aerial (straight} miles from TN'W.

ar floodplain,

Estimate appmx;ma ocation of wetland as within the 1
(if) Chemical Characteristics:
Characterize wetland system {e.g., water color is c]car brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: Wetland has little standing water,
Identify specific pollutants, if known: No poilutants with the exception of natural sediment.

(iii) Biological Characteristics. Wetland supporis (check ali that apply):
Riparian buffer. Characteristics (type, average width):
2 Vegetation type/percent cover. Explain: Herbaczous plants, 90% cover,
X Habitat for:
[} Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
I Aquatic/wildlife diversity. Explain findings:Transient species that rely on moist soils, such as amphlbzans or species
that prey on zmphibians, may utilize the channel. In additicn to species seeking water afier a rainfal] eveni. No species were observed at the
times of the site visits.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumuiative anaiysis; I
Approximately { 0.06 } acres in total are being considered in the cumulative analysis.



For each wetland, specify the fellowing:

Birectly gbuts? (Y/N) Size (in acres) Directly abuts? {Y/N} Size (in acres)
Y ~0.06

Summarize overall biclogical, chemical and physical functions being performed: The wetland has the ability to function
as a groundwater discharge based on the hardpan, shallow ledge soils, well developed microrelief, and the presence of only an
cutlet with no inlet. The wetland shows the capacity to carry pollutants or flood waters to the TNW (Hudson River), as well as
recucing the amount that reaches the TNW. The wetland provides habitat and lifecycle support functions for & variety of species
that wilt use the corridor of undeveloped area that encompasses the wetland and non-RPW and extends fo the TNW, approximately
4,170+ feet from the relevant reach of TributaryD. The wetland has not been degraded by human activity or fragmented by
development, and is surrounded by a wide buffer of forest and meadow. The wetland is relatively small in relation to the
watershed, but the water flow through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with
the potential for sediment trapping, soils with a high clay content, and well developed microreiief show evidence that the wetland
has the capacilty to transfer nutrients and organic carbon thal supports downstream foodwebs. In addition, there are an abundant
witdlife food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or organic matter
is flushed out of the wetland and carried down the non-RPW during and after rainfail events and snowmelts. Finally, the
Rensselaer Technology Park provides recreational apportunity to the surrounding populace through a trail system with off-road
public parking. The trail system is located a short distance away from the wetland, and hiking has the potential to occur. In
addition, there is evidence that the area directly surrounding the wetiand is used for hunting.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW, For each of the following situations, a significant nexas exists i ¢he tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Coasiderations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity toa TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors te consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any}, have the capacity to carry pollutanis or floed waters o
TNWs, or to reduce the amount of pollutants or flood waters reaching 2 TNW?

e Does the tributary, in combination with its adjacent wetiands (if any), provide habitat and lifecycle suppert functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for spécies that are present in the TNW?

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Sigﬁiﬁcant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indireetly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go o Section IiL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjzcent wetlands, then go to Sectien 111.D: The wetland and the non-RPW 'Tributary D' have the ability to function asa
groundwater discharge based on the hardpan, shallow ledge soils, well developed microrelief, and the presence of only an outlet
with no inlet. Tributary D and it's abutting wetland show the capacity to carry pothutants or flood waters to the TNW (Hudson
River), as well as reducing the amount that reaches the TNW. The non-RPW and abutting wetland provid habitar and lifecyice
support functions for a variety of species that will use the corridor of undeveloped area that encompasses the ron-RPW and
abutting wetland and extends to the TNW, approximately 4,170 linear feet from refevant reach of Tributary D. The non-RPW and
abutting wetland have not been degraded by human activity or fragmented by development, and are surrounded by a wide buffer of
forest and meadow. Tributary D and abuiting wetland are relatively small in relation to the watershed, but the water flow through
the wetland is diffuesd and it has a high vegetation density. These characteristics, along with the potential for sediment trapping,



soils with a high clay content, and well developed microrelicf show evidence that Tributary D and it's abutting wetland have the
capability to transfer nutrients and organic carbon that supports downstream foodwebs. In addition, there are an abundant wildlile
food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or organic matter is
flushed out of the wetland and carried down the non-RPW during and after rainfall events and snowmelis. Finally, the Rensselaer
Technology Park provides recreational opportunity to the surrounding populace through a trail system with off-road public parking,
The trai} system is focated a short distance away from the non-RPW and abutting wetland, and hiking has the potential to occur. In
addition, there is evidence that the area directly surrounding the non-RPW and abuiting wetiand is used for hunting. The
application of the significant nexus standard results in the finding that a significant nexus exists between the non-RPW and the
TNW. The loss of Tributary D and it's abutting wetland has the potential to have a significant effect individually or cumulatively
on the TNW. The non-RPW and abutting wetland have more than a speculative or insubstantial effect on the chemical, physical
and/or biological integrity of the closest TNW ard therefore, this tributary and abutting wetland should be considered jurisdictional,

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with alf of its adjacent wetlands, then go to
Section II1.D:

P. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check al! that apply and provide size estimales in review area:
TNWs: linear feet width (1), Or, acres.
Wetlands adiacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
- Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional., Data suppoerting this conclusion is provided at Section IILB. Provide rationale indicaling that tributary flows

seasonaily:

Provide estimates for jurisdictional waters in the review area (check all that apply):
#] Tributary waters: linear feet width (ft).
] Other non-wetland waters: aCTes.

Identify type(s) of waters:

3.  Non-RIFWs® that flow directly or indirectly into TNWs,
. Waterbody. that is not a TNW or.an REW, but flows directly or indirectly into a TNW, and i has a significant nexus witha
TNW is jurisdictional. Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width ().
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
E] Wetlands directly abutting an RPW wherc tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

%] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section LB and rationale in Section [11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.

*See Footnote # 3,



[ Wellands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly sitvated adiacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when censidered in combination with the fributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: 0.01 acres,

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

[ Demonstrate that impoundment was created from “waters of the U.S.,” or

£3 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
¥ Demonstrate that water is isofated with a nexus to commerce (see E below).

E. ISOLATED INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY}: ™
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

u Other {actors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
( Tributary waters: linear feet width {ft).
%} Other non-wetland waters: BCTES.
Identify type(s) of waters: .
Wetlands: acres.

F. ’\TON-J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
[E] Review area included isolated waters with no substantiaf nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[ Other: (expilain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

fudgment (chccl\ all that apply):
‘ Non-wetland waters (i.e., rivers, streams): linear faet width (fi).

Iakes/ponds: acres,
] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

* To complete the analysis refer to the key in Seetion [11,1.6 of the Instrsctional Guidebook,
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistenf with the process deseribed in the Corps/EPA Memorandum Regarding CW4A Act Jurisdiction Fellowing Rapanos.



F5] Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below}:
> Maps, plans, plats or plat submitted by or on behalf of the applicant/consultant:see checked boxes below.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

[ 1 Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

1.5, Geological Survey Hydrologic Atlas:

[] USGS NHD data,

[ USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Troy South.

USDA Natural Resources Conservation Service Soif Survey. Citation: Rensselaer County .

National wetlands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Verticai Datum of 1929)

Photographs: [ Aerial (Name & Date): 2000 True Color Aerial, 2004 True Color Aerial.
or P& Other (Name & Date): Various Times in July and August 2007,

Previous determination(s). File no. and date of response letier:

Applicable/supporting case law: '

Applicable/supperting scientific literature:

Other information {please specify):

OEHE X
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B. ADDITIONAL COMMEINTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructionat Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technology Park, NAN-2607-951-E

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/pansh/borough chssclaf:r Clty North Greenbush

AAAAA

Universal Transverse Mercator Zone 18 6(}6464 East, 4725172 Nerih
Name of nearest waterbody: Unnamed tributaries 10 Hudson River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code {HUC): Middle Hudson Watershed - 02020006
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
B4 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
| Office (Desk) Determination. Date:
B4 Field Determination. Date(s): August 15 and 21, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 18 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area [Required] .

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible foruse o iransport interstate or foreign commerce.

Explain:

B. CWA SEC;I‘ION 464 DETERMINATION OF JURISDICTION,

There AlFé “waters of the U.S.™ within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

St

~Waters-of the U.S. .

a. Ind:cate presence of waters ofU S in review area (check aEi that apply}

TNWs, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters? (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adiacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Noa-wetland waters: 203 linear feet: ~2-4 width (fl) and/or acres.
Wetlands: ACTes.

¢. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
i Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section LI below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

- * Supporting documentation is presented in Section I11.F.



SECTIONIH: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.T and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections IIILA.T and 2

and Section IILD.1.; otherwise, see Section II1.B below,

1. TNW
Identify TN'W: n/a.

Summarize rationale supporting determination: n/a.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™; n/a.

CHARACTERISTICS OF TRIBUTARY (THAT 18 NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and ifs adjacent wetlands, if any, and it helps
determine whether or not the standards for furisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over nen-navigable {ributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have centinuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perennial) flow, skip to Section IYLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section [11.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland direetly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB.1 for
the tributary, Section YII.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite

_and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size: I,
Drainage arca: 0.4 ;gcres
Average annual rainfall: 38.6 inches
Average annuzl snowfall: 63.9 inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[] Tributary flows directly inte TNW.
X Tributary flows through 3 tributaries before entering TNW,

Project waters are 1-2 river miles from TNW,

Project waters are 1i{or less) river miles from RPW.

Project waters are L Y aerial (straight) miles from TNW.
Project walers are 1-(or-1ess) aerial (straight) mifes from RPW.
Project waters cross or serve as state boundaries. Explain: no.

Identify flow route to TNW?: Small non-RPW Tributary E' that flows to a perennial RPW tributary to the Hudson River.
Tributary stream order, if known: 2.

* Note that the Instructional Guidebocok contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows intoc TNW.



(b) General Tributary Characteristics (check ali that apply):
Tributary is: [X] Natural
7] Artificial (man-made}. Explain:
[] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes: 4

).

or gre:

Primary fributary substrate composition {check all that apply):

[ silts {7 sands I Concrete
[ Cobbles ] Gravel 1 Muck
] Bedrock [ ] Vegetation. Type/% cover:

[ Other. Explain:

Tributary conditien/stability fe.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence of run/riffle/pool complexcs _Explain: high order stream, when flowing, riffles, runs, and pools are present.
Tributary geometry: Relatively stratght

Tributary gradient {(approximate average slope): 3 %

(c) Fiow:
Tﬂbatary provides for: B :
Estimate average number of fow events in review arca/year: 6—10
Describe flow regime: only flows during and after precipitation events or snowmelt.
Other information on duration and volume:

onﬁﬁ%d Characteristics: Flow is located within a deep, erosional channel,

Surface flow is: I

Subsurface flow: Ng. Explain findings:
L] Dye (or other) test performed:

Tribatary has (check ali that apply):

Bed and banks

[] OHWM® {check all indicators that appty):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):

[ Discontinuous OHWM.” Explain:

the presence of titter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted {low events
abrupt change in plant community

Dmmmmmmm
]

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction {check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[} oif or scum line along shore objects [ survey to available datum,
[} fine shell or debris deposits (foreshore) [ ] physical markings;
I} physical markings/characteristics ] vegetaticn lines/changes in vegetation types.

1 tidal pauges
7] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quallty, general watershed characteristics, etc.).

Explain: fter recent rainfall the tributary had pockets of muddy water in varicus locations.
Identify specific pollutants, if known: none evident.

‘A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbady’s flow
regime {e.g., flow over a tock outcrop or through a culvert), the agencies wil look for indicators of flow above and below the break.

Ihid.



(iv) Biological Characteristics. Channel supports {check all that appiy):

B Riparian corridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slopeas of
forest between flat farm fields on plateaus.

[l Wetland fringe. Characteristics: some floodplain/sloughing area wetlands.

B Habitat for:
[} Federally Listed species. Explain findings:
[} Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
B Aquaticiwildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species

that prey on amphibians, may utilize the chaanel. In addition to species seeking water after a rainfall event. No species were observed at the

times of the site visits.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(z) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: st. Explain:

Surface {low is; ]
Characteristics:

Subsurface flow: Pick1i8t. Explain findings:
[T Dye (or other) test performed:

{c) Wetland Adiacency Determination with Non-TNW:
[ Directly zhutting
[INot directly abutting
[} Discrete wetland hydrologic connection, Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

TNW
river miles from TNW.
t acrial (straight} miics from TNW.

(d) Proximity {Relationship)
Project wetlands are Picl
Project waters
Flow is from; P
Estimate approximate location of wetland as within the Pi

jst floodplain,

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil {ilm on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics {type, average width): .

[} Vegetation type/percent cover. Explain: .

{1 Habitat for:
[[] Federally Listed species. Explain findings:
{_] Fish/spawn areas. Explain findings:
"] Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately { ) acres in total are being considered in the cumulative analysis.



For each wetiand, specify the following:

BDirectly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant rexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bioclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity te a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as ideatified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adiacent wetlands (if any), have the capacity to carry poliutants or floed waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetfands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with is adjacent wetlands (if any), have other relationships (o the physical, chemical, or
biological integrity of the TNW?

Nate: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
-findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section HIL.D: The ron-RPW....

"Tributary E' has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of seeps
along the length of the tributary, and well developed microrelief (je. step pools). There are varicus locations throughout the lengih
of Tributary E that show evidence of sediment trapping of sediments received from sources upstream. Sediments collect along the
tributary, and trap small pools of water that remain present for a couple days after the rain event. Tributary E shows the capacity to
carry pollutants or flood waters to the TNW (Hudson River), as well as reducing the amount that reaches the TNW. The non-RPW
provides habitat and lifecycle support functions for a variety of species that will use the corridor of undeveloped area that
encompasses the non-RPW and extends to the TNW, approximately 8,718+ feet from the relevant reach of Tributary E. The non-
RPW has not been degraded by human activity or fragmented by developoment, and is surrounded by a wide buffer of forest and
meadow. Tributary E is relatively small in relation to the watershed and fails to have the capability to transfer nutrients and organic
carbon that supports downstream foodwebs. Although sources of sediment can be found upstream, there are few potential sources
of excess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity to the surrounding
populace through a trail system with off-road public parking. The trail system is located a short distance away from the non-RPW,
and hiking has the potential to oceur. In addition, there is evidence that the area directly surrounding the non-RPW is used for
nunting. Tributary E is part of a larger ecological complex, including two other tributaries and abutting wetland, and the
application of the significant nexus standard results in the finding that a signifieant nexus exists between the non-RPW and the
TNW. The loss of Tributary E and/or the other two tributaries and abutting wetland, has the potential to have a significant effect
individuaily or cumulatively on the TNW. The nen-RPW has more than a specuiative or insubstantial effect on the chemical,
physical and/or biological integrity of the closest TNW and therefore, this tributary should be considered jurisdictional.

2. Significant nexus findings for non-RPW and its adjacent wetiands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section H1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go o

Section i1.D:



D. DETERMINATIONS OF JURISDHCTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (f8}, Or, acres.
[5] Wetlands adiacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs, _
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
fributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seascnally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HHL.B. Provide rationale indicating that tributary flows

seasonaily:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[E} Tributary waters: iinear feet width {ft).
Other non-wetiand waters: acres.

Identify type(s) of waters:

3. Non-RPWSs® that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IL.C,

Provide estimates for jurisdictional waters within the review area {check all that apply):
B Tributary waters: 203 linear feet ~2-4 width (ft).
Other non-wetland waters: ACTES.
Identify type(s) of waters:

4. ‘Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Weilands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

...} . Wetlands directty abutting an RPW where. iributaries typically flow “seasonally.”. Provide data indicating that tributary.is.. ... ...

seasonal in Section I11.B and raticnale in Section 111.D .2, above. Provide rationale indicating that wetland is directly
abutting an RPW: '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

£} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conciusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
7] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetiands, have a significant nexus with 8 TNW are jurisdictional, Data supporting this
conclusion is provided at Section 1I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Ympoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdicticnal tributary remains jurisdictional.

*See Footnote # 3,
* To complete the analysis refer to the key in Section HI.D.6 of the Instructional Guidebook.



E.

[ Demonstrate that impoundment was crealed [rom “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with 2 nexus to commerce {see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

EJ which are or could be used by interstate or foreign travelers for recreational or other purposes.

[ from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

7] interstate isolated waters. Explain:

7] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

i Tributary waters: linear feet width (ft).
[Z} Other non-wetland waters:  acres.
Identify type(s} of waters:

i3 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[3 Prior to the Jan 2061 Supreme Court decision in “SWANCC,” the review area would have been regulated based solelv on the

“Migratory Bird Rule” {MBR).
[7] Waters do not meet the “Significant Nexus” standard, where such a {inding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agricuiture), using best professional

sudgment {check ail that apply):
[l Won-wetland waters (i.¢., rivers, streams): linear feet width ().

Lakes/ponds: acres.
~ [E] Other non-wettand waters:  acres, List type of aquatic resource: .
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
{1 Wetlands: acres.

SECTIONIV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

<] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:see checked boxes below,
Data sheets prepared/submitted by or on behaif of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[

" Prior to asserting or declining CWA jurisdietion based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the precess deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[T USGS 8 and 12 digit HUC maps.

B U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.
B 1USDA Natural Resources Conservation Service Soil Survey, Citation: Rensselaer County Scil Survey, .
(<4 National wetiands inventory map(s). Cite name:Troy South.

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)

Photographs: ] Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aeriai.
or [} Other (Name & Date):Various Times in July and August 2007,

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

DOOE ROODE

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Ferm Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technolgy Park, NAN-2607-951-E.1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer  City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° W,
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed iributaries to Hudson River
Name of nearest Traditional Navigable Water (TNW} 1nto which the aquatic resource flows: Hudson River
Name of watershed or Hydrologic Unit Code (HUC): Middle Hudsor Watershed - 02020006
; Check if map/diagram of review area and/or potentiaf jurisdictional areas is/are available upon request.
B4 Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

Pt
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION {CHECK ALL THAT APPLY):
El Office (Desk) Determination. Date:
Xl Field Determination. Date(s): August 15 and 21, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There Arene “navigable waters of the U.S.” within Rivers and Harbors Act (RHA} jurisdiction (as defined by 33 CFR part 329) in the

review area. | Required)
[Z] Waters subject to the ebb and fiow of the tide.
[F} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There &Kre “waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1 ...... W atcrs oftheUS 9010 0E00B0EI0EE00 BEEI9THEIEAATAY GOTE0BAIATAAEAIAIED 500909006 0a
a. Indlcate presence of waters of U.S, in review area (check all that apply)

TNWSs, including territorial scas

. Wetlands adjacent to TNWs

Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs

M Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RFWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetiands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 28 linear feet: ~2-4 width {ft) and/or acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if applicable:®
[Z] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.
? For purposes of this form, an RPW is defined as a tributary thai is not a TNW and that typically fiows vear-round or has continuous flow ai least “seasonally”

{e.g., typically 3 months).
? Supporting documentation is presented in Section [1LF.



SECTIGNIH: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Seetion HLA.T and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIED.1.; otherwise, see Section 111.B befow.

1. TNW
Identify TNW: n/a.

Summarize raticnale supporting determination: n/a.

2.  Wetland adjacent to TNW
Surmmarize rationale supporting conclusion that wetland is “adjacent™: n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetiands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW s also jurisdictional, If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abuiting a tributary with perennial flow,

skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is nof an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and aH of its adjacent wetlands is used whether the review area identified in the JD request is
the fributary, or its adjacent wetiands, or both. If the JD covers a tributary with adjacent wetlands, cemplete Section I1LB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite

..angd offsite. The determination whether a significant nexus exists is determined in Section IILC below...

1. Characteristics of non-TNWs that flow dircctly or indirectly into TNW

(i} General Area Conditions:
Watershed size: 1,531,513
Drainage area: 6.5 5
Average annual rainfall: 38.6 inches
Average annuai spowfall: 63.9 inches

{ity Physical Characteristics:
(a} Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through # tributaries before entering TNW.

miles from TNW.,

river miles from RPW.

aerial (straight) miles from TNW.,
} acrial (straight) miles from RPW.
as state boundaries. Explain: no.

Project waters are |
Project waters are 1
Project waters are ]
Project waters are 1
Project waters cross o

Identify flow route to TNW®: Small non-RPW 'Tributary E.1' that flows to non-RPW 'Tributary E' that flows to 2
perennial RPW tributary to the Hudson River.

* Note that the Instructional Guidebook contains additienal information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which thea flows into TNW.



Tributary stream order, if known: L.

{b) General Tributary Characteristics {check al} that apply):
Tributary is: PG Naturat
[.] Artificial (man-made). Explain:
[] Manipulated {man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes:

).

Primary tributary substrate composition (check all that apply):

¢

B4 silts [] Sands [] Conerete
Cobbles [ Gravel T Muck
7] Bedrock {1 Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., kighly ereding, sloughing banks]. Explain: when adjacent to fields, highly eroding
banks; otherwise, stable.

Presence ofrunfrlfﬂe/pool complexes. Explain: high erder stream, when ﬂowmg, riffles, runs, and pools are present.
Tributary geometry: Re ¥

Tributary gradient (apprommate averagc slope): 3 %

(c} Flow:
Tributary provides for: Ep‘Tlem | fl¢
Estimate average number of flow events in review area/year:
Describe flow regime: only flows during and afier precxpltailon events or snowmelt.
Other information on duration and volume:

te and confined. Characteristics: Fiow is located within 2 deep, erosional channel.

Surface flow is: |

Subsurface flow: No. Exolain findings:
[ Dye (or other} test performed:

Tributary has (check alj that apply):

B4 Bed and banks

[ 1 OHWM® (check alf indicators that apply):
[7] ctear, natural line impressed on the bank

L] changes in the characterof soil

[ shelving
[ vegetation matted down, bent, or absent
] teaf litter disturbed or washed away
7 sediment deposition
I water staining
[J other (list):

[ Discontinuous OHWM.” Explain:

the presence of Iitter and debris

the presence of wrack line

sediment sorting

scour

muitiple observed or predicted flow events
abrupt change in plant community

(1000000

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by
{1 oil or scum line along shore objects [ survey to available datum;
1 fine shell or debris deposits (foreshore)  [_] physical markings;
[} physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

{iii) Chemical Characteristics:
Characterize fributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: fier recent rainfall the tributary had pockets of muddy water in various locations.
Identify specific poliutants, if known: none evident.

A natural ar man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricuituraf practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert), the ageacies will lock for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports {check all that apply):
£ Riparian corridor. Characteristics (type, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus,
[l Wetland fringe. Characteristics: some floodplain/sloughing area wetlands,
B Habitat for:
{"] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
™ Other environmentally-sensitive species. Explain findings:
Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species
that prey on amphibians, may utilize the channel. In addition to species seeking water afier a rainfali event. No species were observed at the
times of the site visits,

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(&) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Expiain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain;

(1) General Flow Relationship with Non-TNW:
Flow is: Explain:

Surface flow is: N
Characteristics:

Subsurface flow: Bick’] st. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adiacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[ Separated by bermy/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters List acrial (straight) miles from TNW,
Flow is from: P:c ist.
Estimate approximate location of wetland as within the P

ist floodplain.

{ii} Chemical Charaeteristics:
Characterize wetland system {e.g., waler color is clear, brown, oil film on surface; water quality; general watershed
characleristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biologieal Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics {type, average width}: )
[ Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ ] Federaily Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentaliy-sensitive species. Explain findings:
[T} Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( } acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) - Size {in acres) Directly abuts? {Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary te determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with ali of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are rot limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanoes Guidance and

discussed in the Instructional Geidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or fiood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity fo fransfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands {(if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

- findings. of presence.or absence of significant nexus below, based.on the tributary itself, then.go o Section [ILD: The nea-RPW. o

“Tributary E.1' has the ability to function as a groundwater discharge based on the hardpan, shallow ledge soils, the presence of
seeps along the length of the tributary, and well developed microrelief (ie. step pools). There are various Iocations throughout the
length of Tributary E.1 that show evidence of sediment rapping of sediments received from sources upstrewm. Sediments collect
along the tributary, and trap small pools of water that remain present for a couple days after the rain event. Tributary E.1 shows the
capacity to carry pollutants or flood waters to the TNW {(Hudsen River), as well as reducing the amount that reaches the TNW.
The non-RPW provides habitat and lifecycle support funciions for a variety of species that will use the corridor of undeveleped
area that encompasses the non-RPW and extends to the TNW, approximately 8,921+ feet from the relevant reach of Tributary E. 1.
The non-RPW has not been degraded by buman activity or fragmented by developoment, and is surrounded by a wide buffer of
forest and meadow. Tributary E.1 is relatively small in relation to the watershed and fails to have the capability o transfer
nutrients and organic carbor that supports downstream foodwebs. Although sources of sediment can be found upstream, thers are
few potential sources of excess nutruients upstream. Finally, the Rensselaer Technology Park provides recreational opportunity to
the surrounding populace through a trail system with off-road public parking. The trail system is located a short distance away
from the non-RPW, and hiking has the potential to occur. In addition, there is evidence that the area directly surrounding the non-
RPW is used for hunting. The applicatien of the significant nexus standard results in the finding that a significant nexus exists
between the non-RPW and the TNW. The loss of Tributary E.1 has the potential to have a significant effect individually or
curnufatively on the TNW. The non-RPW has more than a speculative or insubstantial effect on the chemical, physical and/or
biological integrity of the closest TNW and therefore, this tributary should be considered jurisdictional.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adiacent wetlands, then go to

Section II1L.D:



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
[ TNWs: iinear feet width {ft}, Or, acres,
[Z] Wetlands adjacent to TNWs: acres,

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where fributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
~ tributary is perennial:
i} Tributaries of TN'W where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Scction IELB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area {check alf that apply):
b Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify fype(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
DX Tributary waters: 28 linear feet ~2-4 width {ft}.
(Other non-wetiand waters: acres.
Identify type{s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is

directly abutting ais RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

abutting an RPW:

Provide acreage estimates {or jurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[Z] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supperting this

conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this

conclusion is provided at Section HI.C.
Provide estimates for jurisdictional wetlands in the review area: acres,
Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
E] Demonstrate that impoundment was created from “waters of the U.8.” ar

"See Footnote # 3.
? To complete the analysis refer to the key in Section {11.D.6 of the Instructional Guidebook.



Demonstrate that water meets the criteria for one of the categories presented above (1-6), ot
Demonstrate that water is isolated with anexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[t which are or could be used by interstate or foreign travelers for recreational or other purposes..
[} from which fish or shellfish are or could be taken and sold in interstate or foreign commeree.
[Z] which are or could be used for industrial purposes by industries in interstate commerce.

] Interstate isolated waters, Explain:

[Z] Other factors. Expiain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[F] Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres.
Identify type(s) of walers:
Wetiands: a4cTes,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[El Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: {explain, if not covered abave):

Provide acreage astimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisciction is the MBR
factors {i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment {check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width ().

[7] Lakes/ponds: acres.
(Other non-wetland waters: acres. List type of aquatic resocurce:
(Bl Wetlands:  acres. e

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

[} Non-wetland waters {i.e., rivers, streams): lincar feet, width (f1}.

["] Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behaif of the applicant/consultant:see checked boxes below.
Data sheets prepared/submitted by or on behalf of the applicant/consuitant.

[] Office concurs with data shests/delineation repoert.

7] Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

11.S. Geologicai Survey Hydrologic Atias:

[] USGS NHD data.

[J USGS & and 12 digit HUC maps.

LIEE

" Prior to asserting or declining CWA jurisdiction based selely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fellowing Rapanos.



U.S. Geological Survey map(s). Cite scale & quad name: Troy South scale shown on map.
1 USDA Natural Resources Conservation Service Soil Survey. Citation: Rensselaer County Soil Survey, .
- National wetlands inventory map(s). Cite name:Troy South.
5} State/Local wetland inventory map(s):
FEMA/FIRM maps: .
- 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Phetographs: DJ Aerial (Name & Date):2000 True Color Aerial, 2004 True Color Aerial.
or PG Other (Name & Date):Various Times in July and August 2007.
Previous determination(s). File no. and date of response lefter:
Applicablefsupporting case law:
Applicable/supporting scientiftc literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (Jb):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:NY District, Rensselaer Technolgy Park, NAN-2007-951-E.2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NY County/parish/borough: Rensselaer City: North Greenbush
Center coordinates of site (lat/long in degree decimal format): Lat. 42.6717° N, Long. 73.7007° W.
Universal Transverse Mercator: Zone 18, 606464 East, 4725172 North
Name of nearest waterbody: Unnamed tributaries to Hudson River

Name of nearest Traditional Navigable Water (TNW} into which the aquatic resource flows: Hudson River

Name of watershed or Hydrologic Unit Code (HUC): Middle Hudson Watershed - 02020006

Check if map/diagram of review area and/or petential jurisdictional areas is/are available upon request.

D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

Tl
different JI3 form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}:
[} Office (Desk) Determination, Date:
[ Field Determination. Date{s): August 15 and 21, 2007

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 BETERMINATION OF JURISDICTION.

There A “navigable waters of the U8 within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329) in the

rewew area [Required)]
=] Waters subject to the ebb and flow of the tide,
" Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 4(4 DETERMINATION OF JURISPICTION.

There Ate “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

...... Lo Waters-of tlie a8, e S e e e
a. Indicate presence of waters ofU S in review area (cileck all that apply)

TN Ws, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to non-RPWs that flow directly or indirectly intc TNWs

Impoundments of jurisdictional waters

Isolated {interstate or intrastate) waters, including isolated wetlands

B L L B R

b. lIdentify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 153 linear feet: ~2-4 width (i} and/or acres.

Wetlands: 0.49 acres.

¢. Limits (boundaries) of jurisdiction based on: 1687 Delis €
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if app!icah]_e)::’
ET Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

" Boxes checked below shall be supporied by compieting the appropriate sections in Section U1 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally”
{e.g., typically 3 months).

* Supporting documentation is preseated in Section HLF,



SECTION ITI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TNWs. If the aguatic resource is a TN'W, complete
Section IIL.A.1 and Sectior IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIT.A.1 and 2
and Section IT1.D.1.; otherwise, sce Section IIL.B below.

1. TNW
Identity TN'W: n/a.

Summarize rationale supporting determination: n/a.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ n/a.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section [T1.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section [1L.D.4.

A wetland thatis adjacent to but that does not directly abut an RPW reqguires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additiona! data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

{i) General Area Conditions:
Watershed size: 1, 3acres
Drainage area: 4.5 ‘aeres
Average annual rainfall: 38.6 inches
Average annual snowfall: 63.9 inches

(ii) Physical Charaeteristies:
(2} Relationship with TNW:
[] Tributary flows directly into TNW.
X Tributary flows through 4 tributaries before entering TNW.,

Project waters are
Project waters are 1

r miles frem TNW.

ss) river miles from RPW.

Project waters are ) acrial {straight) miles from TNW.
Project waters are 1 {or.less) acrial (straight) miles from RPW.
Project waters cross or serve s state boundaries. Explain: no.

Identify flow route to TNW?: Small non-RPW "Tributary E.2' that flows to non-RPW 'Tributary E’ that flows to a
perennial RPW tributary to the Hudson River.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows throngh the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: 1.

(b} General Tributary Characteristics (check all that apply);
Tributary is: Natural
{1 Artificial {(man-made). Explain:
[L] Manipulated {man-altered). Explain:

Tributary properties with respect fo lop of bank {estimate):
Average width: 3 feet
Average depth: 0.3 feet
Average side slopes: 4 reater).

Primary tributary substrate composition (check all that apply):

I siits (] Sands {1 Concrete
B4 Cobbles [ Gravet J Muck
] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: when adjacent to fields, highly eroding

banks; otherwise, stable.
Presence of run/riffle/pool complexes, Expiain: high order stream, when flowing, riffles, runs, and pools are present.

Tributary geometry: Relatively.
Tributary gradient (apprommatc avcrage siope): 3 %

(c} Flow:
Tributary provides for: Epheme
Estimate average number of flow evems in review area/year:
Describe flow regime: only flows during and afier precxpi!:atlon events or snownielt.
Other information oa duration and volume:

Surface flow is I. Characteristics: Flow is located within a deep, erosional channel.

Subsurface flow: No. Explain findings:
[] Dye (or other) test performed:

Tributary has {check all that apply):
X Bed and banks
[ OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
. [] changes in the characterof soil
™ shetving
{] vegetation matted down, bent, or absent
[} leaf litter disturbed or washed away
[} sediment deposition
-[[] water staining
[ other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
Hestruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple ohserved or predicted flow events
abrupt change in plant community

0 e

If factors other than the OHWM were used fo determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[J oil or scum line along shore objects I3 survey to available datum;
{1 fine shell or debris deposits (foreshore) [ ] physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (ist):

{(iii} Chemical Characteristics:
Characterize tributary {¢.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.),

Explain: After recent rainfall the tributary had pockets of muddy water in various locations.
Identify specific poliutants, if known: none evident.

®A natural or man-made discontinuity in the CHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated o the waterbody’s flow
regime (€.g., flow over a rock outerep or through a culvert), the agencies will lock for indicators of flow above and below the break.

Eh

Ibid,



(iv) Biological Characteristies. Channel supports (check all that apply):

Pd Riparian corridor. Characteristics (fype, average width): relatively pristine forest, width varies and follows slopes of
forest between flat farm fields on plateaus.

B Wetland fringe. Characteristics: some floodplain/sloughing area wetlands,

Habitat for: '
[ ] Federally Listed species. Explain findings:
i ] Fish/spawn arcas. Explain findings:
7] Other environmentally-sensitive species. Explain findings:
B Aguatic/wildlife diversity. Explain findings: Transient species that refy on moist soils, such as amphibians or species

that prey on amphibians, may utilize the channel. In addition to species seeking water after a rainfall event. No species were observed at the

times of the sife visiis.
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

{i} Physical Characteristies:
(a) General Wetland Characteristics:
Properties:
Wetland size: ~0.49 acres
Wetland type. Explain: Wet meadow.
Wetland quality. Explain: Marginal wetland in successional field, low quality.
Project wetlands crass or serve as state boundaries. Explain: No.

(b) Generat glew Relations\]}ig with Non-TNW:
Flow is: Eph W. Explain: Appears to flow inte above described tributary only during snowmelt or precipitation

cvents.

Surface flow is:
Characteristics:

Subsurface flow: E@i Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
(] Discrete wetland hydrologic connection, Explain:
[] Ecological connection. Explain:
[73 Separated by berm/barrier. Explain:

.................... (d).... Proximity (RelationShip) 10 TINW. i i o e
Project wetlands are 1:2 river miles from TNW,
Project waters are Nj aerial {straight) miles from TN'W.
Flow is from: No
Estimate approximate location of wetland as within the 100°=500-ye

ar floodplain,

(ii) Chemical Characteristics:
Characterize wetiand system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Bxplain: Wetland has little standing water.
Identify specific pollutants, if known: No pollutants with the exeeption of natural sediment.

(iii) Biological Characteristics. Wetland supports (check all that appiy):
[T Riparian buffer. Characteristics (type, average width): .
B Vegetation type/percent cover. Explain: Herbaceous plants, 90% cover.
[X] Habitat for:
[1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
] Other envirenmentally-sensitive species. Explain findings:
B Aquatic/wildlife diversity. Explain findings: Transient species that rely on moist soils, such as amphibians or species
that prey on amphibians, may utilize the channe!. In addition o species seeking water after a rainfall event. No species were observed at the

times of the site visits.

3. Characteristics of all wetlands adjacent to the tributary {if any)
All wetland(s) being considered in the cumulative analysis: 1
Approximately { ~0.4%9 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)
Y ~0.49 acres

Summarize overall biological, chemical and physical functions being performed: The wetland has the ability to function
as a groundwater discharge based on the hardpan, shallow ledge soils, well developed microrelief (ie. step pools), and the presence
of only an outlet with no inlet. The wetland shows the capacity to carry pollutants or flood waters to the TNW (Hudson River), as
well as reducing the amount that reaches the TNW. The wetland provides habitat and lifecycle support functions for a variety of
species that will use the corridor of undeveloped area that encompasses the wetland and non-RPW and extends to the TNW,
approximately 8,921% feet from the relevantreach of Tributary E.2. The wetland has not been degraded by human activity or
fragmented by development, and is surrounded by a wide buffer of forest and meadow. The wetland is relatively smail in relation
1o the watershed, but the water flow through the wetland is diffiesd and it has a high vegetation density. These characteristics,
atong with the potential for sediment trapping, soils with a high clay content, and well developed microrelief show evidence that
the wetland has the capability to fransfer nutrients and organic carbon that supports downstream foodwebs. In addition, there are
an abundant wildlife food sources in the wetland, with flowering plants used by nectar patherers present, and the nutrients and/or
organic matter is {lushed out of the wetland and carried down the non-RPW during and afler rainfall events and snowmelts.
Finally, the Rensselaer Technology Park provides recreational epportunity to the surrounding populace through a trail system with
off-road public parking. The trail system is located a short distance away from the welland, and hiking has the potential to occur,
In addition, there is evidence that the area directly surrounding the wetland is used for hunting.

SIGNIFICANT NEXUS DPETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bioloegical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all 6f its adjacent
wetlands, has more than a specuiative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.,
Considerations when evaiuating significant nexus include, but are not {imited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and alt its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance {e.g. between a
tributary and its adjacent wetlard or between a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

. discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any}, have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poliutants or flood waters reaching a TNW?

»  Dees the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycie support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
suppost downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known toe occur should be documented
belew:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itseif] then go to Section HL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: The wetland and the non-RPW "Tributary E.2' have the ability {o function as a
groundwater discharge based on the hardpan, shallow ledge soils, well developed microrelief (ie. step pools), and the presence of
only an outiet with no inlet. Tributary E.2 and it's abutting wetland show the capacity to carry poliutants or flood waters to the
TNW (Hudson River), as well as reducing the amount that reaches the TNW. The non-RPW and abutting wetland provid habitat
and lifecycle suppost functions for a variety of species that will use the corrider of undeveloped area that encompasses the non-
RPW and abutting wetland and extends to the TNW, approximately 8,921£ feet from the relevant reach of Tributary E.2. The
non-RPW and abufting wetland have not been degraded by human activity or fragmented by development, and are surrounded by a
wide buffer of forest and meadow. Tributary E.2 and abutting wetland are relatively small in relation to the watershed, but the
water flow through the wetland is diffuesd and it has a high vegetation density. These characteristics, along with the potential for



sediment trapping, soils with a high clay content, and well developed microrelief show evidence that Tributary E.2 and it's abutting
wetland have the capability to transfer nutrients and crganic carbon that supports downstream foodwebs. In addition, there are an
abundant wildlife food sources in the wetland, with flowering plants used by nectar gatherers present, and the nutrients and/or
organic matier is flushed out of the wetland and carried down the non-RPW during and after rainfall events and snowmelts.
Finally, the Rensselaer Technology Park provides recreational opportunity to the surrounding populace through a trail system with
off-road public parking. The trail system is located a short distance away from the non-RPW and abutting wetland, and hiking has
the potential to occur. In addition, there is evidence that the area directly surrounding the non-RPW and abutting wetland is used
for hunting. The application of the significant nexus standard results in the finding that a significant nexus exists between the non-
RPW and the TNW. The loss of Tributary E.2 and it's abufting wetland has the potential to have a significant effect individually or
cumulatively on the TNW. The non-RPW and abutting wetland have more than a speculative or insubstantial effect on the
chemical, physical and/or biological integrity of the ¢losest TNW and therefore, this tributary and abutting wetland should be
considered jurisdictional.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
A TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perenniak: , '
Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HLB. Provide rationale indicating that tribatary flows

scasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width {{1).
2 Other non-wetland waters: acies.

identify type(s) of waters:

. 3. Non-RPWs’ that flow directly or indirectly imto TNWSs, ... .. ... .o
X Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conciusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 153 linear feet ~2-4 width (ft}.
#4 Other non-wetland waters: acres,
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
il Wetlands directly abutting an RPW where sributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above, Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, ahove. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

*See Footnote # 3.
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Wetlands that do not directly abut an RPFW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacen{ t¢c non-RPWs that flow directly or indirectly into TNWs.
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly simated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section [11.C.
Provide estimates for jurisdictional wetlands in the review arca: (.49 acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above {1-6), ot
Demonstrate that waler {5 isolated with a nexus to commerce (see E below).

ISOLATED INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

] which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or sheilfish are or could be faken and sold in interstate or foreign commerce.

B which are or couid be used for industrial parposes by industries in interstate commerce.

Interstate isolated waters, Explain:

[E] Other factors. Expiain:

{dentify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
¢ Tributary waters: linear feet width ().
Other non-wetland waters: = acres.
Identify type(s) of waters:
Wetlands:  acres.

NON—.}URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus 1o interstate {or foreign) commerce.

[} Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solelv on the
“Migratory Bird Rule” (MBR),

[E] waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .

[z} Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):

i} Non-wetland waters (i.e., rivers, streams): linear feet width {ft).
Lakes/ponds: acres.
Other non-wetiand waters: acres. List type of aquatic resource:

Wetiands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that appiy):
s3] Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

? To complete the analysis refer to the key in Section ILD.6 of the Instructional Guidebeok.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Cerps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[E] Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
[%} Wetlands: acres.

SECTIONTIV: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check ail that apply - checked items shall be included ir case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitied by or on behalf of the applicant/consuliant:see checked boxes below.
[} Data sheets prepared/subrnitted by or on behalf of the applicant/consuliant.
P4 Office concurs with data sheets/delinzation report.
[_] Office does rot concur with data sheets/delineation repost.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atias:
[l USGS NHD data.
] USGS § and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & guad name: Troy South scale shown on map.
USDA Natural Resources Conservation Service Soil Survey. Citation: Rensselaer County Seil Survey, .
National wetlands inventory map{s). Cite name:Troy South.
State/Lecal wetland inventory mapis):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date}:2000 True Color Aerial, 2004 True Color Aerial,
or B Other (Name & Date): Varicus Times in Tuly and August 2007.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: :
Applicable/supporting scientific literature:
Other information (please specify):

X
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



