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FINAL REGIONAL CONDITIONS, WATER QUALITY CERTIFICATION AND COASTAL ZONE
CONCURRENCE FOR 2021 NATIONWIDE PERMITS IN
THE STATE OF NEW YORK

On January 13, 2021, the U.S. Army Corps of Engineers (Corps) published the notice in the Federal Register
(86 FR 2744) announcing the reissuance of 12 existing nationwide permits (NWPs) and four new NWPs, as
well as the reissuance of NWP general conditions and definitions with some modifications. These 16 NWPs
will go into effect on March 15, 2021, and will expire on March 14, 2026:

NWP 12 — Oil or Natural Gas Pipeline Activities

NWP 21 — Surface Coal Mining Activities

NWP 29 — Residential Developments

NWP 39 — Commercial and Institutional Developments

NWP 40 — Agricultural Activities

NWP 42 — Recreational Facilities

NWP 43 — Stormwater Management Facilities

NWP 44 — Mining Activities

NWP 48 — Commercial Shellfish Mariculture Activities

NWP 50 — Underground Coal Mining Activities

NWP 51 — Land-Based Renewable Energy Generation Facilities
NWP 52 — Water-Based Renewable Energy Generation Pilot Projects
NWP 55 — Seaweed Mariculture Activities

NWP 56 — Finfish Mariculture Activities

NWP 57 — Electric Utility Line and Telecommunications Activities
NWP 58 — Utility Line Activities for Water and Other Substances

The 12 existing NWP published in the January 13, 2021 final rule replaces the 2017 versions of these NWPs.
The 2017 versions of NWPs 12, 21, 29, 39, 40, 42, 43, 44, 48, 50, 51, and 52 expire on March 14, 2021. The
January 13, 2021, Federal Register notice is available for viewing at
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits/NationwidePermits.aspx .
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Please note in accordance with 33 CFR part 330.6(b), that if you commence or are under contract to commence
an activity in reliance of the permit prior to the date the Nationwide permit expires, is suspended or revoked, or
is modified such that the activity no longer complies with the terms and conditions, you have twelve months
from the date of permit modification, expiration, or revocation to complete the activity under the present terms
and conditions of the permit, unless the permit has been subject to the provisions of discretionary authority.

With the publication of the January 13, 2021 Federal Register notice, Corps districts and divisions began
finalizing regional conditions for these 16 NWPs. Regional conditions provide additional protection for the
aquatic environment and will help ensure that the NWPs authorize only those activities with no more than
minimal adverse environmental effects. Regional conditions help ensure protection of high value waters within
the State of New York within the Buffalo and New York Districts. Corps divisions and districts also began
determining which conditions for water quality certifications (WQC) issued by states, tribes, and US
Environmental Protection Agency (USEPA) would become conditions of these NWPs. In addition, they began
determining which conditions for Coastal Zone Management Act (CZM) consistency concurrences issued by
the state would become conditions of these NWPs. The approved regional conditions, including WQC & CZM,
for the State of New York are discussed below.

In addition, there are 40 existing NWPs that were not reissued or modified by the January 13, 2021 final rule.
Those 40 NWPs were published in the January 6, 2017, issue of the Federal Register (82 FR 1860) and those
NWPs, including associated WQC and CZM conditions, remain in effect until the Corps issues a final rule
reissuing those NWPs or March 18, 2022, whichever comes first. The 2017 NWPs that remain in effect are:

. NWP 1 — Aids to Navigation

. NWP 2 — Structures in Artificial Canals

. NWP 3 — Maintenance

. NWP 4 — Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and Activities
. NWP 5 — Scientific Measurement Devices

. NWP 6 — Survey Activities

. NWP 7 — Qutfall Structures and Associated Intake Structures

. NWP 8 — Oil and Gas Structures on the Outer Continental Shelf

. NWP 9 — Structures in Fleeting and Anchorage Areas

. NWP 10 — Mooring Buoys

. NWP 11 — Temporary Recreational Structures

. NWP 13 — Bank Stabilization

. NWP 14 — Linear Transportation Projects

. NWP 15 — U.S. Coast Guard Approved Bridges

. NWP 16 — Return Water From Upland Contained Disposal Areas

. NWP 17 — Hydropower Projects
. NWP 18 — Minor Discharges
. NWP 19 — Minor Dredging

. NWP 20 — Response Operations for Oil or Hazardous Substances
. NWP 22 — Removal of Vessels
. NWP 23 — Approved Categorical Exclusions

. NWP 24 — Indian Tribe or State Administered Section 404 Programs

. NWP 25 — Structural Discharges

. NWP 27 — Aquatic Habitat Restoration, Establishment, and Enhancement Activities
. NWP 28 — Modifications of Existing Marinas

. NWP 30 — Moist Soil Management for Wildlife

. NWP 31 — Maintenance of Existing Flood Control Facilities
. NWP 32 — Completed Enforcement Actions
. NWP 33 — Temporary Construction, Access, and Dewatering
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. NWP 34 — Cranberry Production Activities

. NWP 35 — Maintenance Dredging of Existing Basins

. NWP 36 — Boat Ramps

. NWP 37 — Emergency Watershed Protection and Rehabilitation
. NWP 38 — Cleanup of Hazardous and Toxic Waste

. NWP 41 — Reshaping Existing Drainage Ditches

. NWP 45 — Repair of Uplands Damaged by Discrete Events
. NWP 46 — Discharges in Ditches

. NWP 49 — Coal Remining Activities

. NWP 53 — Removal of Low-Head Dams

. NWP 54 — Living Shorelines

Regional Conditions for State of New York for the 16 NWPs that will go into effect on March 15, 2021:
The New York State Regional Conditions were approved by the North Atlantic Division for New York
Districts’ area of responsibility (AOR) on February 11, 2021 and Great Lakes and Ohio River Division for
Buffalo Districts’ AOR on February 15, 2021.

1. District Regional Conditions:

These include general conditions that apply to all NWPs as well as permit-specific conditions. The Regional
Conditions have been incorporated into the attached NWP document (see specific NWP listing in Section B and
general conditions in Section G).

2. CZM:

On December 10, 2020, the New York State Department of State (NYSDOS) provided the Districts its Coastal
Zone Management determination (F-2020-0754) for the reissuance of the existing 54 NWPs and the five (5)
new NWPs, as requested by the Districts on September 29, 2020, indicating the proposed reissuance and
modification of the NWPs, pursuant to 33 CFR Part 330 is and will be conducted in a manner consistent to the
maximum extent practicable with the New York State Coastal Management Program (CMP).

Regarding the 16 NWPs that will go into effect on March 15, 2021 and pursuant to 15 CFR 930.41 and 930.43,
NYSDOS objected with the Corps’ consistency determination for these 16 NWPs anywhere in the New York
coastal area. To ensure that the Corps' NWPs and activities authorized by them would be consistent with the
CMP and approved Local Waterfront Revitalization Programs, the following condition applies to these NWPs:
“Activities authorized pursuant to this Nationwide Permit shall be submitted to NYSDOS for review by the
applicant. NYSDOS will review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS
concurrence with an applicant's consistency certification shall not be presumed unless NYSDOS fails to concur
with or object to an applicant's consistency certification within six (6) months of commencement of NYSDOS’
review of an applicant's consistency certification and all necessary data and information in accordance with 15
CFR § 930.62 or § 930.63.”

The NYSDOS determination has been incorporated into the attached NWP document (see specific NWP listing
in Section B). For projects where NYSDOS has objected to the Corps consistency determination, the use of an
NWP to authorize an activity within New York State's coastal zone is contingent upon obtaining an individual
CZM consistency determination or case-specific presumption of CZM concurrence from NYSDOS. Note that,
for projects requiring an individual review by NYSDQOS, a joint permit application package, including a
completed NYS Federal Consistency Assessment Form (FCAF) and all information and data necessary to assess
the effects of the proposed activity and it's consistency with the coastal management program, shall be sent by
the applicant to NYSDOS simultaneous with the submission of the pre-construction notification application
package to the Corps, if required, and NYSDEC. For additional information regarding the NYSDOS CZM and
their application forms and requirements, please contact NYSDOS (see Sections | and K).
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3. WOC: In New York State the WQC certifying agency role is split amongst several entities. Their
determinations regarding the 16 NWPs that will go into effect on March 15, 2021 are discussed below. Note
that NWPs 55 and 56 do not authorize Section 404 activities and therefore WQC determinations are not
required for these two NWPs.

A. On December 14, 2020, the Districts received the following WQC determinations:

i.  New York State Department of Public Services (NYSDPS) denied WQCs for all Section 404
NWPs that may apply to activities undertaken pursuant to New York State Public Service Law
(PSL) Article VI for activities that relate to the construction and operation of major natural gas
or electric transmission facilities.

ii.  The New York State Office of Renewable Energy Siting (NYSORES) denied WQCs for all
Section 404 NWPs that may apply to activities undertaken pursuant to New York State
Executive Law Article 6, Section 94-C for activities that relate to the construction and operation
of major renewable electric generating facilities.

iii.  The New York State Board on Electric Generation Siting and the Environment (Siting Board)
denied the request for WQC for all Section 404 NWPs that may apply to activities undertaken
pursuant to PSL Article 10 for new and repowered or modified major electric generating
facilities of 25 megawatts or more.

iv.  The U.S. Environmental Protection Agency (USEPA), as the certifying agency for the seven
federally recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida
Nation of Indians, Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca
Nation, and Tuscarora Nation) denied WQC for all Section 404 NWPs occurring on these tribal
lands.

B. On December 23, 2020, the Saint Regis Mohawk Tribe denied WQC for all applicable NWPs
occurring on Saint Regis Mohawk Tribal land.

C. On December 18, 2020, the Districts received the WQC determination from the New York State
Department of Environmental Conservation (NYSDEC) for NWP activities not covered by the above
determinations:

i.  NYSDEC has denied WQC for NWPs: 12, 21, 44, 50 & 52.

ii.  NYSDEC issued blanket WQC, subject to conditions, for NWPs: 29, 39, 40, 42, 43, 48,51, 57 &
58.

The WQC determinations and conditions have been incorporated into the attached NWP document (see specific
NWP listing in Section B and Section H). For projects where the WQC has been denied or that do not meet the
general or special WQC conditions, the use of an NWP to authorize a discharge into waters of the United States
is contingent upon obtaining an individual WQC or case-specific waiver from the respective agency or tribe
(see attached agency contact information in Section K).

*Please note that on September 11, 2020, the WQC process changed which requires additional steps prior to
submission of an individual WQC request. Information regarding the WQC changes can be found on the
Districts’ websites or by contacting the appropriate WQC certifying authority.



Additional information concerning the Nationwide Permits and regional conditions in the State of New York
can be obtained by reviewing the Districts' Internet Regulatory Home Pages:

B

s Buffalo District: http://www.Irb.usace.army.mil/Missions/Requlatory/
«* New York District: http://www.nan.usace.army.mil/Missions/Requlatory/

Al A

Stephan A. Ryba
Chief, Regulatory Branch
New York District
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A. Nationwide Permits Index:

12. Oil or Natural Gas Pipeline Activities

21. Surface Coal Mining Activities

29. Residential Developments

39. Commercial and Institutional Developments

40. Agricultural Activities

41. Reshaping Existing Drainage Ditches

42. Recreational Facilities

43. Stormwater Management Facilities

44. Mining Activities

48. Commercial Shellfish Mariculture Activities

50. Underground Coal Mining Activities

51. Land-Based Renewable Energy Generation Facilities
52. Water-Based Renewable Energy Generation Pilot Projects
55. Seaweed Mariculture Activities

56. Finfish Mariculture Activities

57. Electric Utility Line and Telecommunications Activities
58. Utility Line Activities for Water and Other Substances

B. Nationwide Permits

12.0il or Natural Gas Pipeline Activities. Activities required for the construction, maintenance, repair, and
removalof oiland natural gas pipelines and associated facilities in waters of the United States, provided the activity
doesnotresult in the loss of greater than 1/2-acre of waters of the United States for each single and complete
project.

Oil or natural gas pipelines: This NWP authorizes discharges of dredged or fill material into waters of the United
States and structures or work in navigable waters for crossings ofthose waters associated with the construction,
maintenance, orrepair of oiland natural gas pipelines. There must be no change in pre-construction contours of
waters of the United States. An “oil ornatural gas pipeline”is defined as any pipe orpipeline for the transportation
of any form of oil ornatural gas, including products derived from oil ornatural gas, such as gasoline, jet fuel, diesel
fuel, heating oil, petrochemical feedstocks, waxes, lubricating oils, and asphalt.

Materialresulting from trench excavationmay be temporarily sidecast into waters of the United States forno more
than three months, provided the material is not placed in such a mannerthatit is dispersed by currents or other
forces. The district engineer may extend the period of temporary side casting forno more thana totalof 180days,
where appropriate. Inwetlands, thetop 6 to 12 inches of thetrench should normally be backfilled with topsoil from
the trench. Thetrench cannotbe constructed or backfilled in such a manneras to drain waters of the United States
(e.g., backfilling with extensive gravel layers, creatinga french drain effect). Any exposedslopes and streambanks
must be stabilized immediately upon completion of theutility line crossing of each waterbody.

Oil or natural gas pipeline substations: This NWP authorizes the construction, maintenance, or expansion of
substation facilities (e.g., 0il ornatural gas or gaseous fuel custody transfer stations, boosting stations, compression
stations, metering stations, pressure regulating stations) associated with an oil ornatural gas pipeline in non-tidal
waters of the United States, provided the activity, in combination with all other activities included in one single and
complete project, does not result in the loss of greater than 1/2-acre of waters of the United States. This NWP does
not authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters of the United
States to construct, maintain, or expand substation facilities.

Foundations forabove-ground oil ornatural gas pipelines: This NWP authorizes the construction ormaintenance of
foundations forabove-ground oil ornatural gas pipelines in all waters of the United States, provided the foundations
are the minimum size necessary.

Accessroads: This NWP authorizes the construction of access roads for the construction and maintenance of oil or
natural gas pipelines, in non-tidal waters ofthe United States, provided the activity, in combination with all other
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activities included in one single and complete project, does not cause the loss of greater than 1/2-acre ofnon-tidal
waters of the United States. This NWP does notauthorize discharges of dredged or fill material into non-tidal
wetlands adjacentto tidal waters foraccess roads. Access roads mustbe the minimum widthnecessary (see Note 2,
below). Access roads mustbe constructed so that thelength ofthe road minimizes any adverse effects on waters of
the United States and mustbe asnearas possible to pre-construction contours and elevations (e.g., at grade corduroy
roads or geotextile/gravelroads). Access roads constructed above pre-construction contours and elevations in waters
of the United States mustbe properly bridged or culverted to maintain surface flows.

This NWP may authorize oil ornatural gas pipelines in or affecting navigable waters of the United States evenif
there is no associated discharge of dredged or fillmaterial (see 33 CFR part 322). Oil or natural gas pipelines routed
in, over, orunder section 10 waters without a discharge of dredged or fill material may require a section 10 pemnit.

This NWP authorizes, to the extent that Department ofthe Army authorization is required, temporary structures,
fills, and work necessary for theremediation of inadvertentreturns of drilling fluids to waters ofthe United States
through sub-soil fissures or fractures thatmight occur during horizontal directional drilling activities conducted for
the purpose of installingorreplacing oil ornatural gas pipelines. Theseremediation activities must be done as soon
as practicable, to restore the a ffected waterbody. District engineers may add special conditions to this NWP to
require a remediation plan foraddressing inadvertentreturns of drilling fluids to waters ofthe United States during
horizontal directional drilling a ctivities conducted for the purpose of installing orreplacingoil ornatural gas
pipelines.

This NWP also authorizes temporary structures, fills, and work, including the use oftemporary mats, necessary to
conduct the oilornatural gas pipeline activity. Appropriate measures mustbe taken to maintain normal downstream
flows and minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges
of dredged or fillmaterial, including cofferdams, are necessary for construction activities, access fills, or dewatering
of construction sites. Temporary fills must consistof materials,and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their entirety and thea ffected areas
returned to pre-construction elevations. The areas affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the districtengineer prior to commencing
the activityif: (1)a section 10 pemit is required; (2) the discharge will result in the loss of greater than 1/10-acre of
waters of the United States; or (3) the proposed oil ornatural gas pipeline activity is associated with an overall
project that is greater than 250 miles in length and the projectpurpose is to installnew pipeline (vs. conduct repair
or maintenance activities) along the majority of the distance of the overall project length. If the proposed oil or gas
pipeline is greater than250miles in length, the pre-construction notification mustinclude the locations and proposed
impacts (in acres or other appropriateunit of measure) for all crossings of waters of the United States thatrequire
DA authorization, including those crossings authorized by an NWP would not otherwise require pre-construction
notification. (See general condition 32.) (Authorities: Sections 10and 404)

Note 1: Where the oilornatural gas pipeline is constructed, installed, or maintained in navigable waters of the
United States (i.e., section 10 waters) within the coastal United States, the Great Lakes, and United States territories,
a copy of the NWP verification willbe sent by the Corps to the National Oceanic and Atmospheric Administration
(NOAA), National Ocean Service (NOS), for charting the oil ornatural gas pipeline to protect navigation.

Note 2: Foroil or natural gas pipeline activities crossing a single waterbody morethan onetime at separate and
distantlocations, ormultiple waterbodies at separate and distant locations, each crossing is considered a single and
complete project for purposes of NWP authorization. Oil ornatural gas pipeline activities must comply with 33 CFR
330.6(d).

Note 3: Accessroads used forboth construction and maintenance may be authorized, provided they meet theterms
and conditions of this NWP. Access roads usedsolely for construction of the oilornatural gas pipeline must be
removed upon completionof the work, in accordance with the requirements for temporary fills.
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Note 4: Pipes orpipelines used to transport gaseous, liquid, liquescent, or slurry substances over navigable waters of
the United States, are considered to be bridges and may require a permit from the U.S. Coast Guard pursuant to the
GeneralBridge Act of 1946. However, any discharges of dredged or fillmaterialinto waters of the United States
associated with such oil ornatural gas pipelines will require a section 404 pemit (see NWP 15).

Note 5: This NWP authorizes oil ornatural gas pipeline maintenance and repair activities thatdo not qualify for the
Clean Water Act section 404(f) exemption for maintenance of currently serviceable fills or fill structures.

Note 6: For NWP 12 activities that require pre-construction notification, the PCN mustinclude any other NWP(s),
regional general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed
project orany related activity, including other separate and distant crossings that require Departmentof the Army
authorization butdo not require pre-construction notification (see paragraph (b)(4) of general condition 32). The
district engineer will evaluatethe PCN in accordance with Section D, “District Engineer’s Decision.” The district
engineer may require mitigation to ensurethatthe authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition23).

Permit-specific Regional Conditions (Buffalo and New York Districts):
a. For Submerged Pipelines Across Navigable Waters and Federal Navigation Channels:

1. Thisnationwide permit is not applicable to activities onthe following waterways across deep-draft
Federal Navigation Channels: (1) ArthurKill; (2) Atlantic Ocean;(3) East River; (4) Harlem River; (5)
HudsonRiver, downstream of the southern limit of the New York State Barge Canal at Waterford, New
York; (6)Jamaica Bay/Rockaway Inlet, 20 foot deep entrance channel from the mouth ofthe inlet,
upstream to thesecond channel bend at Rockaway Point; (7) Kill Van Kull; (8) LongIsland Sound; (9)
LowerNew York Bay; (10) Newark Bay; (11)Raritan Bay; (12) Rondout Creek/Harbor, downstream of
the Route 9W highway bridge;and (13) Upper New York Bay, including Bay Ridge, Red Hook and
Buttermilk Channels.

2. Forproposed submerged pipelines buried within navigable waterways, excluding waters listed in 12.a.1.
above:
i.  Thetop of'the pipeline crossing any Federal projectchannel, fleeting oranchorage area, shallbe
locateda minimum of 12 feet below the authorized projectchannel depth.

1. The burialdepth is measured from the authorized project channel depth to the top of the
outermostlayer of the utility line.

1ii. In cases where the channel’s existing bottom is already deeper than theauthorized project depth,
the utility line shallbe located a minimum of 7 feetbelow theexisting bottom in sediment and 2
feet below the existingbottom in compacted rock.

iv.  Inareasoutside of Federal project channels, fleeting or anchorage areas, the top of theutility
line shallbe located a minimum of 7 feet below the existingbottom in sedimentand 2 feet
below the existing bottom in compacted rock.

v.  TheDistrict Engineer, on a case-by-case basis, may modify these depth requirements where
circumstances are deemed appropriate (i.e. water intakelines, dry hydrants, etc.). Any request
to modify these depth requirements must include a discussion of potential effects of the utility
line to public safety associated with public use of the waterway (i.e. fishinganchorage, boating,
swimming, navigation, etc.), how theline will be protected from ice scourand movement by
waves or currents, and details as to any anchoring systems.

vi.  Where trenchingandbackfilling are proposed, backfill material shall consist of suitable heavy
materials andshallbe placed nohigherorlowerthantheadjacentriver bottom elevation.
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3. Forproposed submergedpipelines placed on the waterway bottom within navigable waters, excluding
waters listed in 12.a.1. above and Federal projectchannels, fleeting oranchorageareas: the Pre-
Construction Notification (PCN) shallinclude justification for the need to place the utility line on the
waterway bottom, a discussion on potential effects of the proposed exposed utility line to public sa fety
associated with public use of the waterway (i.e. fishing, anchorage, boating, swimming, navigation, etc.),
how the line will be protected from ice scour and movementby waves or currents, and detailsasto any
anchoring systems.

4. Thisnationwide permit is not applicable forsingle and complete linear projects in navigable waters that
would exceed 500 linear feet and the pipelineis located in but would not cross the waterway, unless a
varianceisissued by the District Engineer.

5. Within 15 daysafter completion oftheauthorized work, the permittee shall post visible signageon
weatherproof placards no smallerthan 4 feet by 4 feet oneachshorelineat the location of theauthorized
crossing. The placard shall contain language informing waterway users of the presence ofa pipeline
crossing (e.g., “WARNING PIPELINE CROSSING”), unless specifically authorized otherwise by the
District Engineer. The sign shallbe maintainedin placeforaslongasthe pipeline remains in place.

6. Within 60 days of completion of the work, the permittee shall furnish the Corps and the National
Oceanic and Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart Division,
Nautical Data Branch, Station 7317, 1315 East-West Highway, Silver Springs, MD 20910-3282, with
certification thatthe cable orpipeline has been installed in compliance with the approved plans. The
certification shallinclude a survey, conducted by a licensed surveyor, which clearly shows the elevations
and alignmentofthepipeline across the waterway. If thepost-completion surveyreveals a discrepancy
between the authorized andactual alignmentof thepipeline, the permittee shallnote clearly these
discrepancies in the survey.

b. A PCNis required forany utility line or transmission facility whenever the Federal Energy Regulatory
Commission (FER C) requires an Environmental Impact Statement.

New York District Only Permit-specific Regional Conditions:

c. Forthose waterwaysnot already disqualified by Condition 12.a.1. above, and located within Essential
Fish Habitat (EFH) or within areas supporting anadromous fish migrationand spawning, as discussed in
Section G-E.8. below, sedimentremoval and pile and sheet pile/cofferdam installation and removal shall be
avoided from March 1 to June 30 ofany year. Work within cofferdams can proceed any time during the
yearprovidedthat the cofferdams are installed orremoved outside of the seasonal work restriction. APCN
is required if a variance of this seasonal work window is requested.

d. Forthose waterways notalready disqualified by Condition 12.a.1. above, and located within Essential
Fish Habitat (EFH), if any work is proposed within areas identified as EFH for winter flounder eggs and
larvae, in-water work shallbe avoided from January 15 to May 31 of anyyear. APCNiis required if a
variance of this seasonal work window is requested.

e. Within Essential Fish Habitat (EFH), this NWP does not authorize the discharge into waters of the
United States of any drillingmuds that may be generated through suchmethods as directional boring or
drilling. Further, any directional drilling or boringactivities must include a plan that addresses prevention,
containment and cleanup of any accidental discharges known as “frack out”.

f. Within Essential Fish Habitat (EFH), as discussed in Section G-E.8. below, if any work is proposed
within 50 feet of SAV, a map generated from the SAV data tools in Note 5 ora current SAV survey ofthe
area shallbe submitted with the PCN for USACE coordination with National Marine Fisheries Service

(NMFS).
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Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied forthis NWP by all certifyingauthorities as follows:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetriballands.

v. Saint Regis Mohawk Tribe forall activities occurring on Saint Regis Mohawk Triballand.

vi. New York State Department of Environmental Conservation (NYSDEC) for those activities not covered
above in i. through v. in New York State.

Any party conducting proposing to conduct theactivities authorized by this NWP mustapply forand obtain an
individual WQC orwaiver thereof from the appropriate certifying authority. Referto Section Kbelow foragency
contactinformation.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See SectionI
below for further information.

21.Surface Coal Mining Activities. Discharges of dredged or fillmaterialinto waters of the United States
associated with surface coalmining and reclamation operations, provided the following criteria are met:

(a) The activities are already authorized, or are currently being processed by states with a pproved programs under
Title V of the Surface Mining Control and Reclamation Act of 1977 orby the Department of the Interior, Office of
SurfaceMining Reclamation and Enforcement;

(b) The discharge must not cause the loss of greaterthan 1/2-acre ofnon-tidal waters of the United States. This
NWP does not authorize discharges of dredged or fill material into tidal waters ornon-tidal wetlands adjacent to
tidalwaters; and
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(c) The discharge is not associated with the construction of valley fills. A “valley fill” is a fill structure that is
typically constructed within valleys associated with steep, mountainous terrain, associated with surface coalmining
activities.

Notification: The permittee must submit a pre-construction notification to the districtengineer. (See general
condition32.) (Authorities: Sections 10and 404)

Permit-specific Regional Conditions (Buffalo and New York Districts): None
Section 401 Water Quality Certification (WQC):
The WQC has beendenied forthis NWP by all certifyingauthorities as follows:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

vi. New York State Department of Environmental Conservation NYSDEC) for those activities not covered
abovein i. through v in New York State.

Any party conducting proposing to conduct theactivities authorized by this NWP mustapply forand obtain an
individual WQC or waiver thereof from the appropriate certifying authority. Referto Section K below foragency
contactinformation.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuantto 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency detemination for this NWP anywhere in the New York coastalarea. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposedactivities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumedunless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and informationin accordance with 15 CFR § 930.62 or § 930.63. See Section|
below for further information.
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29. Residential Developments. Dischargesof dredged or fill material into non-tidal waters of the United States for
the construction or expansion ofa single residence, a multiple unit residential development, or a residential
subdivision. This NWP authorizes the construction ofbuilding foundations and building pads and attendant features
that are necessary forthe use ofthe residence orresidential development. Attendant features may includebutare not
limited to roads, parkinglots, garages, yards, utility lines, storm water management facilities, septic fields, and
recreation facilities such as playgrounds, playing fields, and golf courses (provided the golf course is an integral part
of the residential development).

The discharge must notcause theloss of greater than 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Subdivisions: Forresidential subdivisions, the a ggregate total loss of waters of United States authorized by this
NWP cannotexceed 1/2-acre. This includes any loss of waters of the United States associated with developmentof
individual subdivision lots.

Notification: The permittee must submit a pre-construction notificationto the districtengineer prior to commencing
the activity. (See general condition 32.) (Authorities: Sections 10 and404)

Permit-specific Regional Conditions (Buffalo and New York Districts):

a. The proposed impacts to waters of the United States shall include those direct impacts associated with
construction ofthe proposed project, as wellas any indirect impacts which may occuras aresult of theproject (e.g.,
filling waters of the United Statesto increasesize of usable yard space, impacts to existing hydrologic regimes, etc.).

b. ThisNWP maynotbeusedin New York State forthe discharge of dredged or fillmaterial into open water areas
of lakes orrivers which converts the area to dry land.

c. Whenever a multiple-lot subdivision is submitted to the Corps of Engineers forreview, it must be designed, to the
maximum extent practicable, such thatwetlands arenot located onthe resulting individuallots. Ifthe applicant
cannotdesign the subdivision in accordance with this requirement, the Pre-Construction Notification (PCN) must
include a discussion as to why this requirement cannot be accomplished, along with a detailed descriptionas to how
the wetland areas on each individual lot will be adequately protected.

i. All areas within the multiple-lotsubdivision that are components of compensatory mitigation, including
waters of the United States and associated upland buffers, must be covered by a conservation easementor
otherlegalprotectivecovenant.

ii. For allother waters ofthe United States, following completion of work authorized by this nationwide
permit, a copy of this permit and regional conditions, along with permit drawings showing the locations of
waters of the United States, mustbe provided with the deed to allindividual lots that will contain waters of
the United States.

New York District Only Permit-specific Regional Conditions:

d. This NWP is not applicable foractivities located in the following areas:
1. The Great Swamp in Putnam and Dutchess Counties
2. Mianus Riverand adjacent wetlands
3. HarborHerons System in Staten Island, New York. Foradditional information on the Harbor Herons
System, please see the New York State Department of Environmental Conservation website at:
https:/www.dec.ny.gov/docs/wildlife_pdf/bcahherons.pdf orcontact the Trust for Public Landatthe
followingaddress:



Buffalo & New York Districts Final Regional Conditions, Water Quality Certification and
Coastal Zone Concurrence for the 2021 Nationwide Permits for New York State
Expiration March 14,2026

The Trust for Public Land
Mid-Atlantic Regional Office
666 Broadway

New York,N.Y. 10012

e. Within Essential Fish Habitat (EFH) or within areas supporting anadromous fish migrationand
spawning, as discussed in Section G-E.8. below, sediment removal and pile and sheet pile/cofferdam
installation and removal shallbe avoided from March 1 to June 30 of any year. Work within cofferdams
can proceed any time during the year provided that the cofferdams are installed or removed outside of the
seasonal work restriction. Justification must be submitted as partoftherequired PCNif a variance of this
seasonal work window is requested.

Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied for this NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas orelectric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of majorrenewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyinga gency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, for those
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #29 Special Condition:

a) This certification does not authorize the construction ofnew residential development projects in wetlands
located within a FEM A designated 100-year floodplain.

Any party proposingto conductthe activities authorized by this NWP where the WQC has beendenied or that
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC orwaiver
thereof from theappropriatecertifying authority. Refer to Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized



Buffalo & New York Districts Final Regional Conditions, Water Quality Certification and
Coastal Zone Concurrence for the 2021 Nationwide Permits for New York State
Expiration March 14,2026

pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See SectionI
below for further information.

39.Commercial and Institutional Developments. Discharges of dredged or fillmaterial into non-tidal waters of
the United States for the construction or expansion of commercial and institutional building foundations and
buildingpads and attendant features thatare necessary for the useand maintenance ofthe structures. Attendant
features may include, butare not limited to, roads, parking lots, garages, yards, utility lines, storm water
management facilities, wa stewater treatment facilities, and recreation facilities such as playgrounds and playing
fields. Examples of commercial developments include retail stores, industrial facilities, restaurants, business parks,
and shopping centers. Examples of institutional developments include schools, fire stations, government office
buildings, judicial buildings, public works buildings, libraries, hospitals, and places of worship. The construction of
new golf courses andnew skiareas is not authorized by this NWP.

The discharge must notcause theloss of greater than 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notificationto the districtengineer prior to commencing
the activity. (See general condition 32.) (Authorities: Sections 10 and404)

Note: For any activity thatinvolves the construction of a wind energy generating structure, solartower, oroverhead
transmission line,a copy of the PCN and NWP verification willbe provided by the Corps to the Department of
Defense Siting Clearinghouse, which will evaluate potential effects on military activities.

Permit-specific Regional Conditions (Buffalo and New York Districts):

a. ThisNWP may not be used in New York Stateforthedischarge of dredged or fill material into open water areas
of lakes orrivers which converts the area to dry land.

b. Whenever a multiple-lot subdivision is submitted to the Corps of Engineers for review, it must be designed, to the
maximum extent practicable, such that wetlands arenot located onthe resulting individual lots. Ifthe applicant
cannotdesign the subdivision in accordance with this requirement, the preconstruction notification (PCN) must
include a discussion as to why this requirement cannot be accomplished, along with a detailed descriptionas to how
the wetland areas on each individuallot will be adequately protected.

i. All areas within the multiple-lotsubdivision that are components of compensatory mitigation, including
waters of the United States and associated upland buffers, must be covered by a conservation easementor
otherlegalprotectivecovenant.

ii. For allother waters ofthe United States, following completion of work authorized by this nationwide
permit, a copy of this permit and regional conditions, along with permit drawings showing the locations of
waters of the United States, mustbe provided with the deedto allindividual lots that will contain waters of
the United States.

New York District Only Permit-specific Regional Conditions:
c. ThisNWP is not applicable for activities located in the following areas:

1. The Great Swamp in Putnam and Dutchess Counties
2. Mianus Riverand adjacent wetlands
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3. HarborHerons System in Staten Island, New York. Foradditional information on the Harbor Herons
System, please see the New York State Department of Environmental Conservation website at:
https:/www.dec.ny.gov/docs/wildlife_pdf/bcahherons.pdf or contactthe Trustfor Public Land atthe
followingaddress:

The Trust for Public Land
Mid-Atlantic Regional Office
666 Broadway

New York,N.Y. 10012

d. Within Essential Fish Habitat (EFH) or within areas supporting anadromous fish migrationand spawning, as
discussed in Section G-E.8. below, sediment removal and pile and sheet pile/cofferdam installation and removal
shallbe avoided from March 1 to June 30 of any year. Work within cofferdams canproceed any time during the
yearprovided that the cofferdams are installed or removed outside of the seasonal work restriction. Justification
must be submitted as part ofthe required Pre-Construction Notification (PCN) if a variance of this seasonal work
window is requested.

Section 401 Water Quality Certification (WQC):
The WQC has beendenied for this NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the

constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #39 Special Condition:
a) This certification does not authorize the construction of new commercial and institutional developments in
wetlands located within a FEMA designated 100-year floodplain.

Any party proposingto conductthe activities authorized by this NWP where the WQC has beendenied orthat

cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC orwaiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.
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New York State Department of State Coastal Zone Management Consistency Determination:

Pursuantto 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

40. Agricultural Activities. Discharges of dredged or fill material into non-tidal waters of the United States for
agricultural activities, including the construction ofbuilding pads for fam buildings. Authorized activities include
the installation, placement, or construction of drainage tiles, ditches, or levees; mechanized land clearing; land
leveling; the relocation of existing serviceable drainage ditches constructed in waters of the United States; and
similaractivities.

This NWP also authorizes the construction of famm ponds in non-tidal waters of the United States, excluding
perennial streams, provided the farm pond is used solely foragricultural purposes. This NWP does not authorizethe
construction ofaquaculture ponds.

This NWP also authorizes discharges of dredged or fillmaterial into non-tidal jurisdictional waters of the United
States to relocate existing serviceable drainage ditches constructed in non-tidal streams.

The discharge must notcause theloss of greaterthan 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the districtengineer prior to commencing
the activity. (See general condition 32.) (Authority: Section 404)

Note: Some discharges of dredged or fill material into waters of the United States for a gricultural a ctivities may
qualify foranexemptionunder Section404(f) of the Clean Water Act (see 33 CFR 323.4). This NWP authorizes the
construction of farm ponds that do not qualify for the Clean Water Act section404(f)(1)(C) exemption because of
the recapture provision at section404(f)(2).

Permit-specific Regional Conditions (Buffalo and New York Districts): None

Section 401 Water Quality Certification (WQC):

The WQC has beendenied for this NWP by the following certifying authorities:
i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas orelectric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.
ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of majorrenewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.
iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities

that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.
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iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetriballands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #40 Special Conditions:
a) Thiscertification does not authorize any discharge of dredged or fillmaterial into streams. Alteration
of natural stream courses is not authorized by this certification.
b) This certification authorizes only buildings necessary for the a gricultural productivity of farmland.
¢) Thiscertification does not authorize non-agricultural buildings on farms such as roadside stands.
d) This certification does not authorize construction of ponds in wetlands.

Any party proposingto conductthe activities authorized by this NWP where the WQC has beendenied orthat
cannotcomply with allofthe NYSDEC WQC conditions must apply forand obtain anindividual WQC or waiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

42.Recreational Facilities. Discharges of dredged or fillmaterial into non-tidal waters of the United States for the
construction or expansion of recreational facilities. Examples ofrecreational facilities thatmay be authorized by this
NWP include playing fields (e.g., football fields, baseball fields), basketball courts, tennis courts, hiking trails, bike
paths, golf courses, skiareas, horse paths, nature centers, and campgrounds (excluding recreational vehicle parks).
This NWP also authorizes the construction or expansion of small support facilities, such as maintenance and storage
buildings and stables that are directly related to the recreational activity, but it does not authorize the construction of
hotels, restaurants, racetracks, stadiums, arenas, or similar facilities.

The discharge must notcause theloss of greater than 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notificationto the districtengineer prior to commencing
the activity. (See general condition 32.) (Authority: Section 404)

Permit-specific Regional Condition (Buffalo and New York Districts):

a. ThisNWP may not be used in New York Stateforthedischarge of dredged or fill material into open water areas
of lakes orrivers which converts the area to dry land.
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New York District Only Permit-specific Regional Condition:

b. This NWP is not applicable foractivities located in the following areas:
1. The Great Swamp in Putnam and Dutchess Counties
2. Mianus Riverand adjacent wetlands
3. HarborHerons System in Staten Island, New York. Foradditional information on the Harbor Herons
System, please see the New York State Department of Environmental Conservation website at:
https:/www.dec.ny.gov/docs/wildlife pdf/bcahherons.pdf or contactthe Trustfor Public Landatthe
followingaddress:

The Trust for Public Land
Mid-Atlantic Regional Office
666 Broadway

New York,N.Y. 10012

Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied forthis NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Department of Environmental Conservation (NYSDEC) has granted blanket WQC, for those
activities notoutlined above, provided that the project complies with all the General Conditions listed below in
Section H.

Any party proposingto conductthe activities authorized by this NWP where the WQC has beendenied orthat
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC or waiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
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certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See SectionI
below for further information.

43. Stormwater Management Facilities. Discharges of dredged or fill material into non-tidal waters of the United
States for the construction of stormwater management facilities, including stormwater detention basins and retention
basins and other stormwater management facilities; the construction of water control structures, outfall structures
and emergency spillways; the construction of low impact development integrated management features suchas
bioretention facilities (e.g., rain gardens), vegetated filter strips, grassed swales, and infiltration trenches; and the
construction of pollutant reduction green infrastructure features designed to reduce inputs of sediments, nutrients,
and otherpollutants into waters, such as features needed to meet reduction targets established under Total Maximum
Daily Loads set under the Clean Water Act.

This NWP authorizes, to the extent that a section 404 pemnit is required, discharges of dredged or fill material into
non-tidal waters of the United States for the maintenance of stommwater management facilities, low impact
development integrated management features, and pollutantreduction green infrastructure features. The
maintenance of stormwater management facilities, low impactdevelopment integrated management features, and
pollutant reduction green infrastructure features that are not waters of the United States does notrequire a section
404 permit.

The discharge must notcause theloss of greaterthan 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters. This NWP
doesnot authorize discharges of dredged or fill material for the construction of new stormwater management
facilities in perennial streams.

Notification: Fordischarges of dredged or fillmaterial into non-tidal waters ofthe United States forthe
construction of new stormwater management facilities or pollutant reduction green infrastructure features, or the
expansion of existing stormwater management facilities or pollutant reduction green infrastructure features, the
permittee must submit a pre-construction notification to the districtengineer prior to commencing the activity. (See
general condition32.) Maintenance activities do not require pre-construction notificationif they are limited to
restoring the original design capacities of the stormwater management facility or pollutant reduction green
infrastructure feature. (Authority: Section404)

Buffalo District Only Permit-specific Regional Conditions: None
New York District Only Permit-specific Regional Condition:

a. This NWP is not applicable foractivities located in the following areas:
The Great Swamp in Putnam and Dutchess Counties
2. Mianus Riverand adjacent wetlands
3. HarborHerons System in Staten Island, New York. Foradditional information on the Harbor Herons
System, pleasesee the New York State Department of Environmental Conservation website at:
https:/www.dec.ny.gov/docs/wildlife_pdf/bcahherons.pdf or contactthe Trustfor Public Land atthe
followingaddress:

The Trust for Public Land
Mid-Atlantic Regional Office
666 Broadway
New York,N.Y. 10012
Section 401 Water Quality Certification (WQC):

The WQC hasbeendenied for this NWP by the following certifying authorities:
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i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of major natural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #43 Special Conditions:

a.) This certificationdoes not authorize the construction of new stormwater management facilities located
within waters of the United States, except for outfall structures and emergency spillways.

b.) This certification authorizes the maintenance of existing storm water management facilities.

Any party proposingto conductthe activities authorized by this NWP where the WQC has beendenied or that
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC orwaiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuantto 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objectedto the
USACE’ consistency detemination for this NWP anywhere in the New York coastalarea. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposedactivities pursuant to 15 CFR Part 930 SubpartD. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and informationin accordance with 15 CFR § 930.62 0or § 930.63. See Sectionl
below for further information.

44.Mining Activities. Discharges of dredged or fill material into non-tidal waters of the United States for mining
activities, exceptfor coalminingactivities, provided the activity meets all of the following criteria:

(a) Forminingactivities involving discharges of dredged or fill material into non-tidal jurisdictional wetlands, the
discharge mustnot causethe loss of greaterthan 1/2-acre of non-tidal jurisdictional wetlands;

(b) Forminingactivities involving discharges of dredged or fill materialin non-tidaljurisdictional open waters (e.g.,
rivers, streams, lakes, and ponds) or work in non-tidal navigable waters of the United States (i.e., section 10 waters),
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the mined area, including permanent and temporary impacts due to discharges of dredged or fill material into
jurisdictional waters, mustnotexceed 1/2-acre; and

(c) The acreage loss under paragraph (a) plus theacreage impact under paragraph (b) does notexceed 1/2-acre.
This NWP does not authorize discharges of dredged or fill materialinto non-tidal wetlands adjacentto tidal waters.

Notification: The permittee must submit a pre-construction notificationto the districtengineer prior to commencing
the activity. (See general condition 32.) If reclamationis required by other statutes, thena copy of the final
reclamation plan mustbe submitted with the pre-construction notification. (Authorities: Sections 10and404)

Permit-specific Regional Condition (Buffalo and New York Districts):

a. ThisNWP may not be used in New York State forthedischarge of dredged or fill material associated with mining
of accumulated sediments (i.e. graveland point bars) within streamchannels. This NWP also may not be used for
peat mining,

Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied for this NWP by all certifyingauthorities as follows:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifying agency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

vi. New York State Department of Environmental Conservation (NYSDEC) forthose activities not covered
aboveini. throughv.

Any party proposing to conductthe activities authorized by this NWP must apply forand obtain an individual WQC
or waiver thereof from the appropriate certifying authority. Refer to Section K below for agency contact
information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuantto 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS for review by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
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consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

48. Commercial Shellfish Mariculture Activities. Structures or work in navigable waters of the United States and
discharges of dredged or fillmaterialinto waters of the United States necessary for new and continuing commercial
shellfish mariculture operations (i.e., the cultivation of bivalve molluscs suchas oysters, mussels, clams, and
scallops) in authorized projectareas. Forthe purposes of this NWP, the projectarea is the area in which the operator
is authorized to conduct commercial shellfish mariculture activities, as identified through a lease or permit issued by
an appropriate state or local government agency, a treaty, or any easement, lease, deed, contract, orotherlegally
binding agreement that establishes an enforceable property interest for the operator.

This NWP authorizes the installation ofbuoys, floats, racks, trays, nets, lines, tubes, containers, and other structures
into navigable waters of the United States. This NWP also authorizes discharges of dredged or fillmaterial into
waters of the United States necessary for shellfish seeding, rearing, cultivating, transplanting, and harvesting
activities. Rafts and other floating structures must be securely anchored and clearly marked.

This NWP doesnot authorize:
(a) The cultivation of a nonindigenous species unless that species has been previously cultivated in the waterbody;

(b) The cultivation ofanaquatic nuisance species as defined in the Nonindigenous Aquatic Nuisance Preventionand
Control Act of 1990; or

(c) Attendant features suchasdocks, piers, boatramps, stockpiles, or stagingareas, or the deposition of shell
material back intowaters of the United States as waste.

Notification: The permittee must submit a pre-construction notification to the districtengineer if the activity
directly a ffects more than 1/2-acre of submerged aquatic vegetation. If the operator willbe conducting commercial
shellfish mariculture activities in multiple contiguous project areas, he or she can either submit one PCN forthose
contiguous project areas or submit a separate PCN foreach project area. (See general condition 32.) (Authorities:

Sections 10 and404)

Note 1: The permittee should notify theapplicable U.S. Coast Guard office regarding the project.

Note 2: To preventintroduction ofaquatic nuisance species, no material thathas been taken from a different
waterbody may bereused in the current project area, unless it has been treated in accordance with the applicable
regionalaquatic nuisance species managementplan.

Note 3: The Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990 defines “aquatic nuisance
species” as “a nonindigenous species thatthreatens the diversity or abundance of native species orthe ecological
stability of infested waters, or commercial, a gricultural, aquacultural, or recreational activities dependent on such
waters.”

Buffalo District Only Permit-specific Regional Conditions: None

Note: This NWP does not apply to theportion of New York State within Buffalo District, as there are no marine or
estuarine waters within its area ofreview.

New York District Only Permit-specific Regional Conditions:

a. The applicantshall submit a locationmap showing latitude and longitude or UTM coordinates to the National
Oceanic and Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart Division, Nautical Data
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Branch, Station 7317, 1315 East-West Highway, Silver Springs, MD 20910-3282, for charting purposes prior to
initiation of the mariculture activities.

b. Any interaction between a sea turtle or any other federally threatened or endangered species (e.g., North Atlantic
right whale, humpback whale, shortnose sturgeon) and the gear/equipment or vessels associated with theaquaculture
project mustbe reported to the National Marine Fisheries Service (NMFS) as follows. Iftheanimalappearsalive
and uninjured, the pemittee orits a gent/employee mustreport the incident to the NMFS Northeast Regional Office,
(978)281-9300 or fax (978)281-9394, within 24 hours ofreturning from the trip on which they made the
discovery. Ifthe animal appears to be injured or dead, the permittee or its a gent/employee must immediately call the
NMFS Northeast Region Stranding and Entanglement Hotline at(978) 281-9351 so theappropriate rehabilitation or
stranding network representative canbe contacted. The attached reporting form (Enclosure 4) must befilled out
when interactions are discovered, and the form must be sent to the NMFS Northeast Regional Office, Protected
ResourcesDivision, 55 GreatRepublic Drive, Gloucester, MA 01930 or faxed to (978)281-9394. Finally, the
applicant shallalso copy the U.S. Army Corps of Engineers on all correspondence with the NMFS within two
calendardays. If portions of thereporting protocol or form are unclear, please contact the NMFS Northeast
Regional Officeat(978)281-9300.

c. Activities are not authorized within submerged aquatic vegetation (SAV) areas within Essential Fish Habitat
(EFH), as discussed in Section G-E.8.

d. Within Essential Fish Habitat(EFH), as discussed in Section G-E.8. below, if any work is proposed within 50
feet of SAV,a map generated fromthe SAV data tools in Note 5 ora current SAV survey ofthe area shallbe
submitted with the Pre-Construction Notification (PCN) for USACE coordination with NMFS.

e. All structures associated with the aquacultureactivity mustbe removed from waters of the United States if/when
the activity is abandoned within Essential Fish Habitat (EFH) waters.

f. Use of unsuitable materials for shellfish seeding (i.e. asphalt, bituminous concreteslag, tires, wallboard,
plastic, wood, metal, crushed glass, and garbage) is prohibited.

g. Predator controldevices (i.e. mesh fences, mesh nets and mesh tents) suspended or erected vertically or
obliquely in the water columnto surround or enclose shellfish containment gear are prohibited.

h. Forthose activities requiring mechanized harvesting of shellfish in winter flounder egg/larvae EFH within
estuarinewaters,a PCNisrequired for USACE coordination with the National Marine Fisheries Service.

Section 401 Water Quality Certification (WQC):
The WQC has beendenied for this NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore

undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
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Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetriballands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #48 Special Condition:
* This certification does notauthorize the expansion of aquaculture activities intonew areas ofa project.

Any partyproposing to conductthe activities authorized by this NWP where the WQC hasbeendenied or that
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC orwaiver
thereof from theappropriate certifying authority. Referto Section K below foragency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS for review by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and informationin accordance with 15 CFR § 930.62 or § 930.63. See Section|
below for further information.

50.Underground Coal Mining Activities. Discharges of dredged or fillmaterial into non-tidal waters ofthe United
States associated with underground coal mining and reclamation operations provided the activities areauthorized, or
are currently being processed by the Department of the Interior, Office of Surface Mining Reclamation and
Enforcement, or by states with approved programs under Title V of the Surface Mining Controland Reclamation
Actof 1977.

The discharge must notcause theloss of greaterthan 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters. This NWP
doesnot authorize coal preparation and processing activities outside of the mine site.
Notification: The permittee must submit a pre-construction notification to the districtengineer. (See general
condition32.)If reclamation is required by other statutes, thena copy of the reclamation plan mustbe submitted
with the pre-construction notification. (Authorities: Sections 10 and404)
Permit-specific Regional Conditions (Buffalo and New York Districts): None
Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied forthis NWP by all certifying authorities as follows:

1. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction

and operation of major natural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.
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ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of majorrenewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetriballands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

vi. New York State Department of Environmental Conservation (NYSDEC) for those activities not covered
aboveini. throughv.

Any party proposing to conductthe activities authorized by this NWP must apply forand obtain an individual WQC
or waiver thereof from the appropriate certifying authority. Referto Section K below foragency contact
information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposedactivities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

51. Land-Based Renewable Energy Generation Facilities. Discharges of dredged or fill material into non-tidal
waters of the United States for the construction, expansion, or modification of land-based renewable energy
production facilities, including attendant features. Such facilities include infrastructureto collect solar
(concentrating solar power and photovoltaic), wind, biomass, or geothemmal energy . Attendant features may include,
butare not limited to roads, parking lots, and stormwater management facilities within the land-based renewable
energy generation facility.

The discharge must notcause theloss of greater than 1/2-acre of non-tidal waters of the United States. This NWP
doesnot authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Notification: The permitteemust submit a pre-construction notification to the district engineer prior to
commencing the activity if the discharge results in the loss of greater than 1/10-acre of waters of the United States.
(See general condition 32.) (Authorities: Sections 10 and 404)

Note 1: Electric utility lines constructed to transfer the energy from the land-based renewable energy generation
facility to a distribution system, regional grid, or other facility are generally considered to be linear projects and each
separate and distant crossing of a waterbody is eligible fortreatment as a separate single and complete linear project.
Those electric utility lines maybe authorized by NWP 57 oranother Department of the Army authorization.
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Note 2: If the only activities associated with the construction, expansion, or modification ofa land-based renewable
energy generation facility thatrequire Department of the Army authorization are discharges of dredged or fill
material into waters of the United States to construct, maintain, repair, and/or remove electric utility lines and/or
road crossings, then NWP 57 and/or NWP 14 shallbe used if those activities meet the terms and conditions of
NWPs 57 and 14, including any applicable regional conditions and any case-specific conditions imposed by the
district engineer.

Note 3: Forany activity that involves the construction ofa wind energy generating structure, solar tower, or
overheadtransmission line, a copy of the PCNand NWP verification willbe provided by the Corps tothe
Departmentof Defense Siting Clearinghouse, which will evaluate potential effectson military activities.

Permit-specific Regional Conditions (Buffalo and New York Districts): None
Section 401 Water Quality Certification (WQC):
The WQC has beendenied for this NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction

and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of majorrenewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifying agency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, for those
activities notoutlined above, provided that the project complies with all the General Conditions listed below in
Section H.

Any party proposingto conductthe activities authorized by this NWP where the WQC hasbeen denied or that
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC or waiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuantto 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency detemination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.
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52.Water-Based Renewable Energy Generation Pilot Projects. Structures and work in navigable waters of the
United States and discharges of dredged or fillmaterial into waters ofthe United States for the construction,
expansion, modification, or removal of water-based wind, water-based solar, wa ve energy, or hydrokinetic
renewable energy generation pilot projects and their attendant features. Attendant features may include, but arenot
limited to, land-based collection and distribution facilities, control facilities, roads, parking lots, and stormwater
management facilities.

Forthe purposes of this NWP, the term “pilot project” means an experimental project where the water-based
renewable energy generationunits willbe monitored to collectinformation on their performance and environmental
effects at the project site.

The placement of a transmission line on thebed ofa navigable water of the United States from therenewable energy
generationunit(s) to a land-based collection and distribution facility is considered a structure under Section 10 of the
Riversand Harbors Act of 1899 (see 33 CFR 322.2(b)),andtheplacement ofthe transmission line on the bedofa
navigable water of the United States isnot a loss of waters ofthe United States for the purposes of applyingthe 1/2-
acre limit.

Foreach single and complete project,no more than 10 generationunits (e.g., wind turbines, waveenergy devices, or
hydrokinetic devices) areauthorized. For floating solar panels in na vigable waters ofthe United States, eachsingle
and complete project cannotexceed 1/2-acre in water surfacearea covered by the floating solar panels.

This NWP does not authorize activities in coralreefs. Structures in ananchorage area established by the U.S. Coast
Guard must comply with the requirements in 33 CFR 322.5(1)(2). Structures may not be placed in established danger
zones orrestricted areas designated in 33 CFR part 334, Federal navigation channels, shipping sa fety fairways or
traffic separation schemes established by the U.S. Coast Guard (see 33 CFR 322.5(1)(1)), or EPA or Corps
designated open water dredged material disposal areas.

Upon completionof thepilot project, the generation units, transmission lines, and other structures or fills associated
with the pilot project must be removed to the maximum extent practicable unless they are authorized by a separate
Departmentofthe Armyauthorization, such as another NWP, an individual permit, or a regional general permit.
Completion of the pilot project will be identifiedas the date of expiration ofthe Federal Energy Regulatory
Commission (FERC) license, or the expiration date ofthe NWP authorization if no FER Clicense is required.

Notification: The permittee must submit a pre-construction notification to the district engineer prior to
commencingthe activity. (See general condition 32.) (Authorities: Sections 10 and 404)

Note 1: Electric utility lines constructed to transfer the energy from the land-based collection facility to a
distribution system, regional grid, or other facility are generally considered to be linear projects and each separate
and distant crossing of a waterbody is eligible for treatment as a separate single and complete linear project. Those
electric utility lines maybe authorizedby NWP 57 oranother Departmentof the Army authorization.

Note 2: An activity that is located on an existing locally or federally maintained U.S. Army Corps of Engineers
project requires separatereview and/or approval from the Corps under33 U.S.C.408.

Note 3: [fthe pilot project generation units, including any transmission lines, are placed in navigable waters ofthe
United States (i.e., section 10 waters) within the coastal United States, the Great Lakes, and United States territories,
copies of the NWP verification will be sent by the Corps to the National Oceanic and Atmospheric Administration,
National Ocean Service, for charting the generation units and associated transmission line(s) to protectnavigation.

Note 4: Hydrokinetic renewable energy generation projects that require authorizationby the Federal Energy

Regulatory Commissionunder the Federal Power Act of 1920 do notrequire separate authorization from the Corps
undersection 10 ofthe Rivers and Harbors Act of 1899.
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Note 5: Forany activity that involves the construction ofa wind energy generating structure, solar tower, or
overhead transmissionline, a copy of the PCN and NWP verification willbe provided bythe Corpstothe
Departmentof Defense Siting Clearinghouse, which will evaluate potential effectson military activities.

Permit-specific Regional Condition (Buffalo and New York Districts):

a. This NWP may not be usedin New York State for work or discharges associated with wind or solarenergy
generation projects.

New York District Only Permit-specific Regional Conditions:

b. Within Essential Fish Habitat(EFH) or within areas supporting anadromous fish migrationand
spawning, as discussed in Section G-E.8. below, the applicant shall include anadromous fish information in
the required Pre-Construction Notification (PCN) for USACE coordination with the National Marine
Fisheries Service.

Note: For further clarification of danger zones andrestricted areas, pleasereferto 33 CFR Part 334.
Section 401 Water Quality Certification (WQC):
The WQC hasbeendenied forthis NWP by all certifying authorities as follows:

1. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction
and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities
thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifying agency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetriballands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

vi. New York State Department of Environmental Conservation (NYSDEC) for those activities not covered
above in i. through v.

Any party proposing to conductthe activities authorized by this NWP must apply forand obtain an individual WQC
or waiver thereof from the appropriate certifying authority. Referto Section K below foragency contact
information.

New York State Department of State Coastal Zone Management Consistency Determination:
Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized

pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposedactivities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
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consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

55.Seaweed Mariculture Activities. Structures in marine and estuarine waters, including structures anchored to the
seabedin waters overlying the outer continental shelf, for seaweed mariculture a ctivities. This NWP also authorizes
structures for bivalveshellfish mariculture if shellfish productionis a component ofan integrated multi-trophic
mariculture system (e.g., the production of seaweed andbivalve shellfish on the same structure ora nearby
mariculture structure thatis part of the single and complete project).

This NWP authorizes the installation ofbuoys, long-lines, floats, anchors, ra fts, racks, and other similar structures
into navigable waters of the United States. Rafts, racks,and other floating structures must be securely anchored and
clearly marked. To themaximum extent practicable, the permittee must remove these structures from navigable
waters of the United States if they will no longerbe used for seaweed mariculture activities or multi-trophic
mariculture activities.

Structures in an anchorage area established by the U.S. Coast Guard mustcomply with the requirements in 33 CFR
322.5(1)(2). Structures may notbe placed in established danger zones orrestricted areas designated in 33 CFR part
334, Federalnavigation channels, shipping sa fety fairways or tra ffic separation schemes established by the U.S.
Coast Guard (see 33 CFR 322.5(1)(1)), or EPA or Corps designated open water dredged material disposal areas.

This NWP doesnot authorize:

(a) The cultivation of an aquatic nuisance species as defined in the Nonindigenous Aquatic Nuisance Preventionand
Control Act of 1990 orthe cultivation ofa nonindigenous species unless that species has been previously cultivated
in the waterbody; or

(b) Attendantfeatures such as docks, piers, boat ramps, stockpiles, or staging areas.

Notification: The permittee must submit a pre-construction notificationto the districtengineer. (See general
condition32.)

In addition to the information required by paragraph (b) of general condition 32, the preconstruction notification
must also include the following information: (1) a map showing the locations and dimensions ofthe structure(s); (2)
the name(s) of the species that willbe cultivated during the period this NWP is in effect;and (3) general water
depthsin the project area(s) (a detailed survey is not required). No more than one pre-construction notification per
structure or group of structures should be submitted for the seaweed mariculture operation during the effective
period of this NWP. The pre-constructionnotification should describeall species and culture activities the operator
expects toundertake during the effective period ofthis NWP. (Authority: Section 10)

Note 1: The permittee should notify theapplicable U.S. Coast Guard officeregarding the project.

Note 2: To preventintroduction of aquatic nuisance species, no material that has been taken from a different
waterbody may bereusedin the current project area, unless it has been treated in accordance with the applicable
regionalaquatic nuisance species managementplan.

Note 3: The Nonindigenous Aquatic Nuisance Preventionand Control Act of 1990 defines “aquatic nuisance
species” as “a nonindigenous species thatthreatens the diversity or abundance of native species orthe ecological
stability of infested waters, or commercial, a gricultural, aquacultural, orrecreational activities dependent on such
waters.”
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Buffalo District Only Permit-specific Regional Conditions: None

Note: This NWP does not apply to theportion of New York State within the Buffalo District as there are no marine
or estuarine waters within its area of review.

New York District Only Permit-specific Regional Conditions:

a.The applicantshall submit a Pre-Construction Notification (PCN) to USACE including planned chartlets and
siting information (water depth, equipment type, annual installation duration, etc.) coordination with the U.S. Coast
Guard (USCG) and National Marine Fisheries Service (NMFS). The PCN submitted to USACE shallalso includea
description ofthe quantity and dimensions ofall proposed structure(s), including: culture gear (lines, cages, pens,
etc.), anchors, andsite markers; a map showingthe project location(s), including the longitude and latitude of site
boundaries; and a schematic or drawing showing how the gear will be deployed onthe site (a formally engineered
schematic is not required).

b. Structures in navigable waters of the United States shall be clearly marked with marine grade beacons and
retroreflective material (where not otherwise lighted) identifiable to mariners within at least 100 yards.

Note 1: The USCG mayrequestthat thepermittee conducta formal navigation sa fety risk assessment (NSRA). The
USCGwould review the NSRA and provideits recommendations concerning thelevel of risk and mitigation
measures that the assessment identifies. The USCG will need specific projectdetails, including but not limited to,
available water depth over submerged activities, project location in relation to existing codified Shipping Safety
Fairways, Traffic Separation Schemes, Limited Access Areas and Special Local Regulations, proposed Shipping
Safety Fairways, and historic vessel tra ffic patterns.

Note 2: Private Aids to Navigation (ATON) Permits are required from the First Coast Guard District Waterways
Management Office for: mariculture buoys thatare planned to be lighted, danger buoys (white with orange bands)
used to denote surface/subsurface navigation hazards, or buoys specifically designed with radar return capability.
Proximity to a Federal, State, or customary channel, water depthand frequency of general navigation are all factors
in granting, denying, orwaivinga Private ATON permit. Floats, markers, highflyers, mooringballs, and pot markers
are not considered ATON, and therefore don’t require a permit from the USCG. However, owners must still follow
all State and Local regulations for mariculture site marking,.

Note 3: Asoutlined in this NWP, item (a) does not authorize the cultivation ofa non-indigenous species as

defined in the Nonindigenous Aquatic Nuisance Preventionand Control Act of 1990. Pleasereferto the

NY State Department of Environmental Conservation website for more information on non-indigenous
“non-native” or “invasive”) species for New York State: https://www.dec.ny.gov/animals/99141.htm]

Section 401 Water Quality Certification:

Water Quality Certification, pursuant to Section401 of the Clean Water Act, isnot required because this Nationwide
Permit only authorizes activities thatare regulated under Section 10 of the Rivers and Harbors Act.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency detenmination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS for review by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
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certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See SectionI
below for further information.

56. Finfish Mariculture Activities. Structures in marine and estuarine waters, including structures anchored to the
seabed in waters overlying the outer continental shelf, for finfish maricultureactivities. This NWP also authorizes
structures for bivalveshellfish mariculture and/or sea weed mariculture if the structures for bivalve shellfish and/or
seaweed production are a component of an integrated multi-trophic mariculture structure (e.g., the production of
bivalve shellfish or seaweed on the structure used for finfish mariculture, ora nearby mariculture structure thatis
part of thesingle and complete project).

This NWP authorizes the installation of cages, net pens, anchors, floats, buoys, and other similar structures into
navigable waters of the United States. Net pens, cages, and other floating structures mustbe securely anchored and
clearly marked. To themaximum extent practicable, the permittee must remove these structures from navigable
waters of the United States if they will no longerbe used for finfish mariculture activities or multi-trophic
mariculture activities.

This NWP does not authorize the construction of land-based fish hatcheries or other a ttendant features.

Structures in an anchorage area established by the U.S. Coast Guard mustcomply with the requirements in 33 CFR
322.5(1)(2). Structures may notbe placed in established danger zones or restricted areas designated in 33 CFR part
334, Federalnavigation channels, shipping sa fety fairways or tra ffic separation schemes established by the U.S.
Coast Guard (see 33 CFR 322.5(1)(1)), or EPA or Corps designated open water dredged material disposal areas.

This NWP doesnot authorize:

(a) The cultivation of an aquatic nuisance species as defined in the Nonindigenous Aquatic Nuisance Preventionand
Control Act of 1990 or the cultivation of a nonindigenous species unless thatspecies has been previously cultivated
in the waterbody; or

(b) Attendant features such as docks, piers, boat ramps, stockpiles, or staging areas.

Notification: The permittee must submit a pre-construction notificationto the districtengineer. (See general
condition32.)

In addition to the informationrequired by paragraph (b) of general condition 32, the pre-construction notification
must also include the following information: (1) a map showing the locations and dimensions ofthe structure(s); (2)
the name(s) of the species that willbe cultivated during the period this NWP is in effect;and (3) general water
depthsin the project area(s) (a detailed survey is not required). No more than one pre-construction notification per
structure or group of structures should be submitted for the finfish mariculture operation during the effective period
of this NWP. The pre-construction notification should describeall species and culture activities the operator expects
toundertakeduring theeffectiveperiod of this NWP. (Authority: Section 10)

Note 1: The permittee should notify theapplicable U.S. Coast Guard officeregarding the finfish mariculture
activity.

Note 2: To preventintroduction of aquatic nuisance species, no material that has been taken from a different
waterbody may bereused in the current project area, unless it has been treated in accordance with the applicable
regionalaquatic nuisance species managementplan.

Note 3: The Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990 defines “aquatic nuisance
species” as “a nonindigenous species thatthreatens the diversity or abundance of native species orthe ecological
stability of infested waters, or commercial, agricultural, aquacultural, or recreational activities dependent on such
waters.”
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Buffalo District Only Permit-specific Regional Conditions: None

Note: This NWP does not apply to theportion of New York State within the Buffalo District as there are no marine
or estuarine waters within its area of review.

New York District Only Permit-specific Regional Conditions:

a. The applicantshall submit a Pre-Construction Notification (PCN) to USACE including planned chartlets and
siting information (water depth, equipment type, annual installation duration, etc.) coordination with the U.S. Coast
Guard (USCG) and National Marine Fisheries Service. The PCN submitted to USACE shallalso include a
description ofthe quantity and dimensions ofall proposed structure(s), including: culture gear (lines, ca ges pens,
etc.),anchors, and site markers; a map showing the project location(s), including the longitude and latitude of site
boundaries; and a schematic or drawing showing how the gear will be deployed onthe site (a formally engineered
schematic is not required); and address concerns about wastes from cage cultures, escapees and invasives, genetic
pollution, disease and parasite transfer, and habitat modification. The PCN shallinclude a sitinganalysisanda
discussion regarding impacts to competing user groups in the area of the proposedactivities.

b. Structures in navigable waters of the United States shall be clearly marked with marine grade beacons and
retroreflective material (where not otherwise lighted) identifiable to mariners within at least 100 yards.

Note 1: The USCG may requestthat the permittee to conducta formalnavigation sa fety risk assessment (NSRA).
The USCG would review the NSR A and provide its recommendations concerning the level of risk and mitigation
measures that the assessment identifies. The USCG will need specific projectdetails, including but not limited to,
available water depth over submerged activities, project location in relation to existing codified Shipping Safety
Fairways, Traffic Separation Schemes, Limited Access Areas and Special Local Regulations, proposed Shipping
Safety Fairways, and historic vessel tra ffic patterns.

Note 2: Private Aids to Navigation (ATON) Permits are required from the First Coast Guard District Waterways
Management Office for: mariculture buoys thatare plannedto be lighted, danger buoys (white with orange bands)
used to denote surface/subsurfacenavigation hazards, or buoys specifically designed with radar return capability.
Proximity to a Federal, State, or customary channel, water depth and frequency of general navigation are all factors
in granting, denying, orwaivinga Private ATON permit. Floats, markers, highflyers, mooring balls, and pot markers
are not considered ATON, and therefore don’t require a permit from the USCG. However, owners must still follow
all State and Local regulations for mariculture site marking.

Note 3: Asoutlined in this NWP, item (a) does not authorize the cultivation ofa non-indigenous species as defined
in the Nonindigenous Aquatic Nuisance Preventionand Control Act of 1990. Please referto the NY State
Departmentof Environmental Conservation website for more information onnon-indigenous (‘“non-native or
invasive”) species for New York State: https://www.dec.ny.gov/animals/99 141.html

Section 401 Water Quality Certification:

Water Quality Certification, pursuant to Section401 of the Clean Water Act, is not required because this Nationwide
Permit only authorizes activities thatare regulated under Section 10 of the Rivers and Harbors Act.

New York State Department of State Coastal Zone Management Consistency Determination:
Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized

pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part930 Subpart D. NYSDOS concurrence with anapplicant's
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consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and informationin accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

57.Electric Utility Line and Telecommunications Activities. Activities required for the construction,
maintenance, repair, and removal of electric utility lines, telecommunication lines, and associated facilities in waters
of'the United States, provided the activity does not result in the loss of greater than 1/2-acre of waters ofthe United
States for each single and complete project.

Electric utility lines and telecommunication lines: This NWP authorizes discharges of dredged or fillmaterial into
waters of the United States and structures or work in navigable waters for crossings of those waters associated with
the construction, maintenance, or repair of electric utility lines and telecommunication lines. There mustbe no
change in pre-construction contours of waters ofthe United States. An “electric utility line and telecommunication
line” is definedasanycable, line, fiber optic line, or wire for the transmission forany purpose ofelectrical energy,
telephone, and telegraph messages, and internet, radio, and television communication.

Materialresulting from trench excavationmay be temporarily sidecast into waters of the United States forno more
than three months, provided the materialis not placed in such a mannerthatit is dispersed by currents or other
forces. The district engineer may extend the period of temporary side casting forno more thana totalof 180days,
where appropriate. Inwetlands, thetop 6 to 12 inches of thetrench should normally be backfilled with topsoil from
the trench. Thetrench cannotbe constructed or backfilled in such a manner as to drain waters of the United States
(e.g., backfilling with extensive gravel layers, creatinga french drain effect). Any exposedslopes and streambanks
must be stabilized immediately upon completion of the electric utility line or telecommunication line crossing of
each waterbody.

Electric utility line and telecommunications substations: This NWP authorizes the construction, maintenance, or
expansion of substation facilities associated with an electric utility line or telecommunication line in non-tidal waters
of the United States, provided the activity, in combination with all otheractivities included in one single and
complete project, does not result in the loss of greater than 1/2-acre of waters of the United States. This NWP does
notauthorize discharges of dredged or fillmaterial into non-tidal wetlands adjacent to tidal waters ofthe United
States to construct, maintain, or expand substation facilities.

Foundations for overhead electric utility line or telecommunication line towers. poles, and anchors: This NWP
authorizesthe construction or maintenance of foundations for overhead electric utility line or telecommunication
line towers, poles,andanchors in allwaters of the United States, provided the foundations are the minimum size
necessary and separate footings for each tower leg (ratherthan a larger single pad) areused where feasible.

Accessroads: This NWP authorizes the construction of access roads for the construction and maintenance ofelectric
utility lines or telecommunication lines, including overhead lines and substations, in non-tidal waters ofthe United
States, provided the activity, in combination with all other activities included in one single and complete project,
doesnot cause theloss of greaterthan 1/2-acre of non-tidal waters of the United States. This NWP does not
authorize discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters foraccess roads.
Accessroads mustbe theminimum width necessary (see Note 2, below). Access roads must be constructed so that
the length of the road minimizes any adverse effects on waters of the United States and mustbe asnearas possible
to pre-construction contours and elevations (e.g., at grade corduroy roads or geotextile/gravelroads). Access roads
constructed above pre-construction contours and elevations in waters of the United States must be properly bridged
or culverted to maintain surface flows.

This NWP may authorize electric utility lines or telecommunication lines in or affecting navigable waters ofthe

United States even if there is no associated discharge of dredged or fillmaterial (see 33 CFR part 322). Electric
utility lines ortelecommunication lines constructed over section 10 waters and electric utility lines or
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telecommunication lines that are routed in orunder section 10 waters withouta discharge of dredged or fillmaterial
require a section 10 permit.

This NWP authorizes, to the extent that Department ofthe Army authorization is required, temporary structures,
fills, and work necessary fortheremediation of inadvertentreturns of drilling fluids to waters ofthe United States
through sub-soil fissures or fractures thatmight occur during horizontal directional drilling a ctivities conducted for
the purpose of installing or replacing electric utility lines or telecommunication lines. Theseremediationactivities
must be done as soonas practicable, to restore the a ffected waterbody. District engineers may add special conditions
to this NWP to require a remediation plan for addressing ina dvertent returns of drilling fluids to waters of the United
States during horizontal directional drilling a ctivities conducted for the purpose ofinstalling orreplacingelectric
utility lines ortelecommunication lines.

This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, necessary to
conduct the electric utility line activity. Appropriate measures mustbe taken to maintain nommal downstream flows
and minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges of
dredged or fill material, including cofferdams, are necessary for construction activities, access fills, ordewatering of
constructionsites. Temporary fills must consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their entirety and thea ffected areas
returned to pre-construction elevations. The areas affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the districtengineer prior to commencing
the activityif: (1)a section 10 pemit is required; or (2) the discharge will result in the loss of greaterthan 1/10-acre
of waters of the United States. (See general condition 32.) (Authorities: Sections 10 and404)

Note 1: Where the electric utility line is constructed, installed, or maintained in na vigable waters ofthe United
States (i.e., section 10 waters) within the coastal United States, the Great Lakes, and United States territories, a copy
of the NWP verification willbe sent by the Corps to the National Oceanic and Atmospheric Adm inistration
(NOAA), National Ocean Service (NOS), for charting the electric utility line to protect navigation.

Note 2: Forelectric utility line or telecommunications activities crossing a single waterbody more thanonetime at
separate and distant locations, or multiple waterbodies at separate and distant locations, each crossing is considered
a single and complete project for purposes of NWP authorization. Electric utility line and telecommunications
activities must comply with 33 CFR 330.6(d).

Note 3: Electric utility lines or telecommunication lines consisting of aerial electric power transmission lines
crossingnavigable waters of the United States (which are definedat33 CFR part 329) must comply with the
applicable minimum clearances specified in 33 CFR 322.5(i).

Note 4: Accessroads used forboth construction and maintenance may be authorized, provided they meet theterms
and conditions of this NWP. Access roads used solely for construction of theelectric utility line or
telecommunication line mustbe removed upon completion of the work, in accordance with the requirements for
temporary fills.

Note 5: This NWP authorizes electric utility line and telecommunication line maintenance and repair activities that
do not qualify forthe Clean Water Act section404(f) exemption for maintenance of currently serviceable fills or fill
structures.

Note 6: Foroverhead electric utility lines and telecommunication lines authorized by this NWP, a copy of the PCN
and NWP verification willbe provided by the Corps to the Department of Defense Siting Clearinghouse, which will
evaluate potential effects on military activities.

Note 7: Foractivities thatrequire pre-construction notification, the PCN must include any other NWP(s), regional

general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed project or
any relatedactivity, including other separate and distant crossings thatrequire Department of the Army
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authorization butdo not require pre-construction notification (see paragraph (b)(4) of general condition 32). The
district engineer will evaluatethe PCNin accordance with Section D, “District Engineer’s Decision.” The district
engineer may require mitigation to ensurethatthe authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition23).

Permit-specific Regional Conditions (Buffalo and New York Districts):
a. For Aerial Transmission Lines Across Navigable Waters:
1. All aerial crossings must comply with the elevation clearances specifiedin 33 CFR 322.5(i)(2)and 33

CFR 322.5(1)(3),asreferencedin NWP 57 Note 3. The followingtable pertains to aerial transmission lines
across navigable waters, is located at 33 CFR 322.5(1)(2) and is included here for easy reference:

Nominal System Voltage (kV) Min. additional clearance (ft.) above
clearance requiredfor bridges
115 andbelow 20
136 22
161 24
230 26
350 30
500 35
700 42
750 andabove 45

These clearances are related to the clearances over the navigable channel provided by existing fixed
bridges, or the clearances which would be required by the U.S. Coast Guard fornew fixed bridges, in the
vicinity of the proposed power line crossing. The clearances arebased on the low point ofthe line under
conditions which producethe greatest sag, taking into consideration temperature, load, wind, length or
span,andtype of supports as outlined in the National Electrical Safety Code. Clearances for
communication lines, stream ga ging cables, ferry cables, and other aerial crossings are usually required to
be a minimum of ten feetabove clearances required for bridges. Greater clearances will be required if the
public interest so indicates.

2. Within 60 days of completion of the work, the permittee shall furnish the Corps and the National
Oceanic and Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart Division,
Nautical Data Branch, Station 7317, 1315 East-West Highway, Silver Springs, MD 20910-3282, with
certification thatthe aerial wire has been installed in compliance with theapproved plans. The certification
shallinclude a survey, conducted by a licensed surveyor, which clearly shows theminimum clearance of
the aerial wire above the applicable high waterline at the timeof thesurvey. The certificationshallalso
include a statement by the permittee that the clearance ofthe wire(s), at maximum sag conditions, shall
neverbe less thanthe clearance shown onthe approved plans.

b. For Submerged Cables and Conduits Across Navigable Waters and Federal Navigation Channels:

1. Thisnationwide permit is not applicable to activities onthe following waterways across deep-draft
Federal Navigation Channels: (1) ArthurKill; (2) Atlantic Ocean;(3) East River; (4) Harlem River; (5)
HudsonRiver, downstream of the southern limit of the New York State Barge Canal at Waterford, New
York; (6) Jamaica Bay/Rockaway Inlet, 20 foot deep entrance channel from the mouth ofthe inlet,
upstream to the second channelbend at Rockaway Point; (7) Kill Van Kull; (8) LongIsland Sound; (9)
LowerNew York Bay; (10) Newark Bay; (11)Raritan Bay; (12) Rondout Creek/Harbor, downstream of
the Route9W highway bridge;and (13) Upper New York Bay, including Bay Ridge, Red Hook and
Buttermilk Channels.
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2. Forproposedsubmerged cables and conduits buried within navigable waterways, excluding waters
listedin 57.b.1.above:

1. The top of thecable or conduit crossingany Federal projectchannel, fleeting oranchorage area,
shallbe located a minimum of 12 feetbelow theauthorized project channel depth.

ii. The burial depthis measured from theauthorized project channel depth to the top of the
outermostlayer of the utility line.

iii. In cases wherethe channel’s existing bottom is already deeper than the authorized project
depth, theutility line shallbe locateda minimum of7 feetbelow the existing bottom in sediment
and 2 feetbelow theexistingbottom in compacted rock.

iv. In areas outside of Federal project channels, fleeting or anchorage areas, the top of the utility
line shallbe located a minimum of 7 feet below the existingbottom in sedimentand 2 feet below
the existing bottom in compacted rock.

v. The District Engineer, on a case-by-casebasis, may modify these depth requirements where
circumstances are deemed appropriate (i.e. waterintakelines, dry hydrants, etc.). Any request to
modifythese depthrequirements must include a discussion of potential effects of theutility line to
public safety associated with public use of the waterway (i.e. fishing anchorage, boating,
swimming, navigation, etc.), how theline will be protected from ice scourand movement by
waves or currents and details as to any anchoring systems.

vi. Where trenching and backfilling are proposed, backfill material shall consist ofsuitable heavy
materials andshallbe placed nohigher or lowerthantheadjacentriver bottom elevation.

3. Forproposed submerged cables and conduits placed onthe waterway bottom within navigable waters,
excludingwaters listed in 12.b.1. above and Federal projectchannels, fleeting or anchorage areas: the Pre-
Construction Notification (PCN) shall include justification forthe need to place the utility line on the
waterway bottom, a discussion on potential effects of the proposed exposed utility line to public sa fety
associated with public use of the waterway (i.e. fishing, anchorage, boating, swimming, navigation, etc.),
how the line will be protected from ice scourand movementby waves or currents, and detailsas to any
anchoring systems.

4. Thisnationwide permit is not applicable for single and completelinear projects in navigable waters that
would exceed 500 linear feet and the utility line is located in but would not cross the waterway, unless a
varianceis issued by the District Engineer.

5. Within 15 daysafter completion oftheauthorized work, the permittee shall post visible signageon
weatherproof placards nosmallerthan 4 feet by 4 feet oneachshorelineat the location of theauthorized
crossing. The placard shall contain language informing wa terway users of the presence ofa cable or
conduit crossing (e.g., “WARNING - CABLE CROSSING”), unless specifically authorized otherwise by

the District Engineer. The sign shallbe maintainedin place foraslongas theutility line remains in place.

6. Within 60 days of completion of the work, the permittee shall furnish the Corps and the National
Oceanic and Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart Division,
Nautical Data Branch, Station 7317, 1315 East-West Highway, Silver Springs, MD 20910-3282, with
certification thatthe cable or pipeline has been installed in compliance with the approved plans. The
certification shallinclude a survey, conducted by a licensed surveyor, which clearly shows the elevations
and alignmentof theutility line across the waterway. Ifthe post-completionsurveyrevealsa discrepancy
between the authorized andactual alignmentof thecable or pipeline, the permittee shallnote clearly these
discrepancies in the survey.

c. A PCN is required forany utility line or transmission facility whenever the Federal Energy Regulatory
Commission (FERC) requires an Environmental Impact Statement.
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New York District Only Permit-specific Regional Conditions:

d. Forthose waterways notalready disqualified by Condition57.b.1. above, and located within Essential
Fish Habitat (EFH) or within areas supporting anadromous fish migrationand spawning, as discussed in
Section G-E.8. below, sedimentremoval and pile and sheet pile/cofferdam installation and removal shall be
avoided from March 1 to June 30 ofanyyear. Work within cofferdams can proceed any time during the
yearprovided that the cofferdams are installed or removed outside of the seasonal work restriction. APCN
is required if a variance of this seasonal work window is requested.

e. Forthose waterwaysnot already disqualified by Condition 57.b.1. above, and located within Essential
Fish Habitat (EFH), if any work is proposed within areas identified as EFH for winter flounder eggs and
larvae, in-water work shallbe avoided from January 15 to May 31 of anyyear. APCNiis required if a
varianceof this seasonal work window is requested.

f. Within Essential Fish Habitat (EFH), this NWP does not authorize the discharge into waters of the
United States of any drilling muds that may be generated through suchmethods as directional boring or
drilling. Further,any directional drilling or boring activities must include a planthat addresses prevention,
containment and cleanup of any accidental discharges known as “frack out”.

g. Within Essential Fish Habitat (EFH), as discussed in Section G-E.8. below, if any work is proposed
within 50 feet of SAV, a map generated from the SAV data tools in Note 5 ora current SAV survey ofthe
area shallbe submitted with the PCN for USACE coordination with National Marine Fisheries Service

(NMES).
Section 401 Water Quality Certification (WQC):

The WQC has beendenied for this NWP by the following certifying authorities:

i. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction

and operation of majornatural gas or electric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
constructionand operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) for activities

thatrelate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency for the seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation ofIndians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.
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NYSDEC WQC NWP #57 Special Conditions:
a) Materials resulting from Utility Line trench excavation that are temporarily sidecast into waters ofthe United
States mustbe usedto backfill the trench orremoved within 30 days of deposition.

b) Utility Line activities that cross multiple waterbodies or cross the same waterbody atmultiple locations, while
viewed as multiple “single and complete” projects for the purposes of the Nationwide Permit program, will
be considered by the Department as a single project for all crossings for the entire length of the project in
New York State for the purpose of obtaining Water Quality Certification from New York State and
determining the disturbance threshold of 300 linear feetor /4 acre.

c) Buried utility lines that cross under streams mustbe placedata depth to prevent future exposure of the line.
A site-specific vertical adjustment potential (VAP) analysis, or similar engineering analysis, must be
conducted by a licensed engineer to determine the proper depth foralllines except water lines.

Any party proposing to conductthe activities authorized by this NWP where the WQC hasbeendenied or that
cannotcomply with allof the NYSDEC WQC conditions must apply forand obtain anindividual WQC orwaiver
thereof from theappropriate certifying authority. Referto Section K below for a gency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:

Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency determination for this NWP anywhere in the New York coastal area. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS forreview by the applicant. NYSDOS will
review the proposed activities pursuant to 15 CFR Part 930 Subpart D. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See SectionI
below for further information.

58. Utility Line Activities for Water and Other Substances. Activities required for the construction, maintenance,
repair,and removal of utility lines for water and other substances, excluding oil, natural gas, products derived from
oil or natural gas, and electricity. Oil or natural gas pipeline activities or electric utility line and telecommunications
activities may be authorized by NWPs 12 or 57, respectively. This NWP also authorizes associated utility line
facilities in waters of the United States, provided the activity does not result in the loss of greater than 1/2-acre of
waters of the United States for each single and complete project.

Utility lines: This NWP authorizes discharges of dredged or fillmaterial into waters of the United States and
structures or work in na vigable waters for crossings of those waters associated with the construction, maintenance,
or repair of utility lines for water and other substances, including outfalland intake structures. Theremust be no
change in pre-construction contours of waters ofthe United States. A “utility line” is defined as any pipe or pipeline
forthe transportation ofany gaseous, liquid, liquescent, or slurry substance, forany purpose that is not oil, natural
gas, orpetrochemicals. Examples ofactivities authorized by this NWP include utility lines that convey water,

sewa ge, stormwater, wa stewater, brine, irrigation water, and industrial products thatare not petrochemicals. The
term “utility line” does notinclude activities thatdrain a water of the United States, such as drainagetile or french
drains, but it does apply to pipes conveying drainage from another area.

Material resulting from trench excavationmay be temporarily sidecast into waters of the United States forno more
than three months, provided the material is not placed in such a mannerthatit is dispersed by currents or other
forces. The district engineer may extend the period of temporary side casting forno more thana totalof 180days,
where appropriate. Inwetlands, thetop 6 to 12 inches of thetrench should normally be backfilled with topsoil from
the trench. Thetrench cannotbe constructed or backfilled in such a manneras to drain waters of the United States
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(e.g., backfilling with extensive gravel layers, creatinga french drain effect). Any exposedslopes and streambanks
must be stabilized immediately upon completion of theutility line crossing of each waterbody.

Utility line substations: This NWP authorizes the construction, maintenance, or expansion of substation facilities
associated with a utility line in non-tidal waters of the United States, provided theactivity, in combination with all
otheractivities included in one single and complete project, does notresult in the loss of greaterthan 1/2-acre of
waters of the United States. This NWP does notauthorize discharges of dredged or fill material into non-tidal
wetlands adjacentto tidal waters of the United States to construct, maintain, or expand substation facilities.

Foundations forabove-ground utility lines: This NWP authorizes the construction or maintenance of foundations for
above-ground utility lines in all waters of the United States, provided the foundations are the minimum size
necessary.

Accessroads: This NWP authorizes the construction of access roads for the construction and maintenance ofutility
lines, includingutility line substations, in non-tidal waters ofthe United States, provided the activity, in combination
with all otheractivities included in one single and complete project, does notcausethe loss of greaterthan 1/2-acre
of non-tidal waters of the United States. This NWP does not authorize discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters for access roads. Access roads must be the minimum widthnecessary
(see Note 2, below). Accessroads mustbe constructed so that the length ofthe road minimizes any adverse effects
on waters of the United States and must be as nearas possible to pre-construction contours and elevations (e.g.,at
grade corduroy roads or geotextile/gravel roads). Access roads constructed above pre-construction contours and
elevations in waters of the United States must be properly bridged or culverted to maintain surface flows.

This NWP may authorize utility lines in or affectingnavigable waters of the United States evenif there isno
associated discharge of dredged or fill material (see 33 CFR part 322). Overhead utility lines constructed over
section 10 waters andutility lines that are routed in orunder section 10 waters withouta discharge of dredged or fill
material require a section 10 permit.

This NWP authorizes, to the extent that Department ofthe Army authorization is required, temporary structures,
fills, and work necessary fortheremediation of inadvertentreturns of drilling fluids to waters ofthe United States
through sub-soil fissures or fractures thatmight occur during horizontal directional drilling activities conducted for
the purpose of installing or replacingutility lines. These remediation activities must be done as soonas practicable,
to restore the affected waterbody. District engineers may add special conditions to this NWP to require a
remediation plan foraddressing inadvertentreturns of drilling fluids to waters of the United States during horizontal
directional drilling activities conducted for the purpose of installing or replacingutility lines.

This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, necessary to
conduct the utility line activity. Appropriate measures must be taken to maintain nommal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges of dredged
or fill material, including cofferdams, are necessary for construction activities, access fills, or dewatering of
construction sites. Temporary fills must consist of materials, and be placed in a manner, thatwill not be eroded by
expected high flows. After construction, temporary fills must be removed in their entirety and thea ffected areas
returned to pre-construction elevations. The areas affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notificationto the districtengineer prior to commencing
the activityif: (1)a section 10 pemit is required; or (2) the discharge will result in the loss of greaterthan 1/10-acre
of waters of the United States. (See general condition 32.) (Authorities: Sections 10 and404)

Note 1: Where the utility line is constructed, installed, ormaintained in navigable waters ofthe United States (i.e.,
section 10 waters) within the coastal United States, the Great Lakes, and United States territories, a copy of the
NWP verification willbe sent by the Corps to the National Oceanic and Atmospheric Administration (NOAA),
National Ocean Service (NOS), for charting the utility line to protectnavigation.
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Note 2: Forutility line activities crossinga single waterbody morethan onetime at separate and distantlocations, or
multiple waterbodies atseparate and distantlocations, each crossingis considered a single and complete project for
purposes of NWP authorization. Utility line activities must comply with 33 CFR 330.6(d).

Note 3: Accessroads used forboth construction and maintenance may be authorized, provided they meet theterms
and conditions of this NWP. Access roads used solely for construction of theutility line must be removed upon
completion of thework, in accordance with the requirements for temporary fills.

Note 4: Pipes orpipelines used to transport gaseous, liquid, liquescent, or slurry substances over navigable waters of
the United States are considered to be bridges, not utility lines, and may require a permit from the U.S. Coast Guard
pursuantto the General Bridge Act of 1946. However, any discharges of dredged or fillmaterial into waters ofthe
United States associated with such pipelines will require a section 404 permit (see NWP 15).

Note 5: This NWP authorizes utility line maintenance and repair a ctivities that do not qualify for the Clean Water
Act section 404(f) exemption for maintenance of currently serviceable fills or fill structures.

Note 6: Foractivities that require pre-construction notification, the PCN must include any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed project or
any relatedactivity, including other separate and distant crossings thatrequire Department of the Army
authorization butdo not require pre-construction notification (see paragraph (b)(4) of general condition 32). The
district engineer will evaluatethe PCN in accordance with Section D, “District Engineer’s Decision.” The district
engineer may require mitigation to ensurethatthe authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition23).

Permit-specific Regional Conditions (Buffalo and New York Districts):
a.For Utility Lines Across Navigable Waters and Federal Navigation Channels:

1. Thisnationwide permit is not applicable to activities onthe following waterways across deep-draft
FederalNavigation Channels: (1) ArthurKill; (2) Atlantic Ocean;(3) East River; (4) Harlem River; (5)
HudsonRiver, downstream of the southern limit of the New York State Barge Canal at Waterford, New
York; (6) Jamaica Bay/Rockaway Inlet, 20 foot deep entrance channel from the mouth ofthe inlet,
upstream to the second channel bend at Rockaway Point; (7) Kill Van Kull; (8) LongIsland Sound; (9)
LowerNew York Bay; (10) Newark Bay; (11)Raritan Bay; (12) Rondout Creek/Harbor, downstream of
the Route 9W highway bridge;and (13) Upper New York Bay, including Bay Ridge, Red Hook and
Buttermilk Channels.

2. Forproposedburied pipelines within navigable waterways, excluding waters listed in 58.a.1 above:
i. The top of thepipeline crossing any Federal projectchannel, fleeting oranchorage area, shallbe
locateda minimum of'12 feet below the authorized projectchannel depth.

il. The burialdepthis measured from theauthorized project channel depth to the top of the
outermostlayer of the utility line.

iii. In cases wherethe channel’s existingbottom is already deeper than the authorized project
depth, theutility line shallbe located a minimum of7 feetbelow the existing bottom in sediment
and 2 feetbelow theexisting bottom in compacted rock.

iv. In areas outside of Federal project channels, fleeting or anchorage areas, the top of the utility
line shallbe located a minimum of 7 feet below the existingbottom in sedimentand 2 feet below
the existing bottom in compacted rock.

v. The District Engineer, on a case-by-casebasis, may modify these depth requirements where
circumstances are deemed appropriate (i.e. water intakelines, dry hydrants, etc.). Any requestto
modifythese depth requirements must include a discussion of potential effects of theutility line to
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public safety associated with public use of the waterway (i.e. fishinganchorage, boating,
swimming, navigation, etc.), how theline will be protected from ice scourand movement by
waves or currents and details as to any anchoring systems.

vi. Where trenchingandbackfilling are proposed, backfill material shall consist of suitable heavy
materials and shallbe placed nohigher orlowerthantheadjacentriver bottom elevation.

3. Forproposed submergedpipelines placed on the waterway bottom within navigable waters, excluding
waters listed in 58.a.1. above, and Federal projectchannels, fleeting or anchorage areas: the Pre-
Construction Notification (PCN) shallinclude justification for the need to place the utility line on the
waterway bottom, a discussion on potential effects of the proposed exposed utility line to public sa fety
associated with public use of the waterway (i.e. fishing, anchorage, boating, swimming, navigation, etc.),
how the line will be protected from ice scour and movementby waves or currents, and detailsas to any
anchoring systems.

4. With the exception of water intake lines, this nationwide permit is not applicable forsingle and
complete linear projects in navigable waters thatwould exceed 500 linear feet and theutility line is located
in but would notcross the waterway, unless a variance is issued by the District Engineer.

5. Within 15 days after completion ofthe authorized work, the permittee shall post visible signageon
weatherproof placards nosmallerthan 4 feet by 4 feet oneachshorelineat the location of theauthorized
crossing. The placard shall contain language informing waterway users of the presence ofa pipeline
crossing (e.g., “WARNING —PIPELINE CROSSING”), unless specifically authorized otherwise by the
District Engineer. The sign shallbe maintained in placeforaslongas the pipeline remains in place.

6. Within 60 days of completion of the work, the permittee shall furnish the Corps and the National
Oceanic and Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart Division,
Nautical Data Branch, Station 7317, 1315 East-West Highway, Silver Springs, MD 20910-3282, with
certification thatthe cable or pipeline has been installed in compliance with the approved plans. The
certification shallinclude a survey, conducted by a licensed surveyor, which clearly shows the elevations
and alignmentofthecable or pipeline across the waterway. Ifthepost-completion surveyreveals a
discrepancy between the authorized and actual alignmentof the cable or pipeline, the permittee shallnote
clearly these discrepancies in the survey.

New York District Only Permit-specific Regional Conditions:

b. Forthose waterways notalready disqualifiedby Condition 58.a.1. above, and located within Essential
Fish Habitat (EFH) or within areas supporting anadromous fish migration and spawning, as discussed in
Section G-E.8. below, sedimentremoval and pile and sheetpile/cofferdam installation and removal shall be
avoided from March 1 to June 30 ofany year. Work within cofferdams can proceed any time during the
yearprovidedthat the cofferdams are installed or removed outside of the seasonal work restriction. APCN
is required if a variance of this seasonal work window is requested.

c. Forthose waterwaysnot already disqualified by Condition 58.a.1. above, and located within Essential
Fish Habitat (EFH), if any work is proposed within areas identified as EFH for winter flounder eggs and
larvae, in-water work shallbe avoided from January 15 to May 31 of anyyear. APCNis required if a
varianceof this seasonal work window is requested.

d. Within Essential Fish Habitat (EFH), this NWP does not authorize the discharge into waters of the
United States of any drillingmuds that may be generated through suchmethods as directional boring or
drilling. Further, any directional drilling or boringactivities must include a planthat addresses prevention,
containment and cleanup of any accidental discharges known as “frack out”.
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e. Within Essential Fish Habitat (EFH), as discussed in Section G-E.8. below, if any work is proposed
within 50 feet of SAV,a map generated fromthe SAV data tools in Note 5 ora current SAV survey ofthe
area shallbe submitted with the PCN for USACE coordination with National Marine Fisheries Service

(NMFS).
Section 401 Water Quality Certification (WQC):
The WQC has beendenied forthis NWP by the following certifying authorities:

1. New York State Department of Public Services (NYSDPS) foractivities that relate to the construction

and operation of majornatural gas orelectric transmission facilities undertaken pursuant to New York State
Public Service Law (PSL) Article VII.

ii. New York State Office of Renewable Energy Siting (NYSORES) foractivities that relateto the
construction and operation of major renewable electric generating facilities undertaken pursuantto New
York State Executive Law Article 6, Section 94-C.

iii. New York State Board on Electric Generation Sitingand the Environment (Siting Board) foractivities
that relate to new and repowered or modified major electric generating facilities of 25 megawatts ormore
undertaken pursuant to PSL Article 10.

iv. U.S. Environmental Protection Agency (USEPA), as the certifyingagency forthe seven federally
recognized Indian Nations in New York (Cayuga Nation, Onondaga Nation, Oneida Nation of Indians,
Seneca Nation of Indians, Shinnecock Indian Nation, Tonawanda Seneca Nation, and Tuscarora Nation) for
all activities occurring on thesetribal lands.

v. Saint Regis Mohawk Tribe forallactivities occurring on Saint Regis Mohawk Triballand.

The New York State Departmentof Environmental Conservation (NYSDEC) has granted blanket WQC, forthose
activities notoutlined above, provided that the project complies with all the Special Conditions listed below and
General Conditions listed below in Section H. Where the Special Conditions differ from the General Conditions, the
Special Conditions shall prevail.

NYSDEC WQC NWP #58 Special Condition
a) Materials resulting from Utility Line trench excavation that are temporarily sidecast into waters ofthe United
States mustbe usedto backfillthe trench orremoved within 30 days of deposition.

b) Utility Line activities that cross multiple waterbodies or cross the same waterbody atmultiple locations, while
viewed as multiple “single and complete” projects forthe purposes of the Nationwide Permit program, will
be considered by the Department as a single project for all crossings for the entire length of the project in
New York State for the purpose of obtaining Water Quality Certification from New York State and
determining the disturbance threshold of 300 linear feetor Y acre.

c) Buried utility lines that cross under streams mustbe placedata depthto prevent future exposure of the line.

A site-specific vertical adjustment potential (VAP) analysis, or similar engineering analysis, must be
conducted by a licensed engineer to determine the proper depth forall lines except water lines.

Any party proposing to conductthe activities authorized by this NWP where the WQC has been denied or that cannot

comply with all of the NYSDEC WQC conditions must apply for and obtain an individual WQC or waiver thereof

from the appropriate certifying authority. Referto Section K below for agency contact information.

New York State Department of State Coastal Zone Management Consistency Determination:
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Pursuant to 15 CFR Parts 930.41 and 930.43, the New York State Department of State (NYSDOS) objected to the
USACE’ consistency detenmination for this NWP anywhere in the New York coastalarea. Activities authorized
pursuantto this Nationwide Permit shall be submitted to NYSDOS for review by the applicant. NYSDOS will
review the proposedactivities pursuant to 15 CFR Part 930 SubpartD. NYSDOS concurrence with anapplicant's
consistency certification shallnot be presumed unless NYSDOS fails to concur with or objectto anapplicant's
consistency certification within six (6) months of commencementof NYSDOS’ review of an applicant's consistency
certification and allnecessary data and information in accordance with 15 CFR § 930.62 or § 930.63. See Sectionl
below for further information.

C. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee mustcomply with the following general
conditions, as applicable, in additionto any regional or case-specific conditions imposed by thedivision engineer or
district engineer. Prospective permittees should contactthe appropriate Corps district office to determine if regional
conditions have been imposed on an NWP. Prospective permittees should also contactthe appropriate Corps district
office to determinethe status of Clean Water Act Section40 1 water quality certification and/or Coastal Zone
Management Act consistency foran NWP. Every person who may wish to obtain permit authorization under one or
more NWPs, or who is currently relying on an existing or prior permit authorization under one ormore NWPs, has
been andis on notice that all of the provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization.
Note especially 33 CFR 330.5relatingto the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause morethana minimaladverse effecton navigation.

(b) Any safetylights andsignals prescribed by the U.S. Coast Guard, through regulations or otherwise,
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters of
the United States.

(c) The permittee understands and agrees that, if future operations by the United States require the removal,
relocation, or otheralteration, of the structure or work herein authorized, orif, in the opinion ofthe
Secretary of the Army or his or herauthorized representative, said structure or work shall cause
unreasonable obstruction to the freenavigation of the navigable waters, the permittee will be required, upon
due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, withoutexpense to the United States. No claim shallbe madeagainst the United States on
account of any such removal oralteration.

2. Aquatic Life Movements. No activity may substantially disruptthe necessary life cycle movements ofthose
species of aquatic life indigenous to the waterbody, including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All permanent and temporary crossings of waterbodies
shallbe suitably culverted, bridged, or otherwise designed and constructed to maintain low flows to sustainthe
movement ofthose aquatic species. Ifa bottomless culvert cannotbe used, thenthe crossing should be designed and
constructed to minimize adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g., through excavation, fill, or downstream
smotheringby substantial turbidity) ofanimportantspawning area arenot authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for
migratory birds must be avoided to the maximum extentpracticable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity is directly
related to a shellfish harvestingactivity authorized by NWPs 4 and 48, oris a shellfish seeding or habitat restoration
activity authorizedby NWP27.
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6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic pollutants in toxic amounts (see section 307 of the Clean
Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except wherethe
activity is for the repair orimprovement of public water supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. I f the activity creates an impoundment of water, adverse effects to the
aquatic system dueto accelerating the passage of water, and/or restricting its flow must be minimized to the
maximum extent practicable.

9. Management of Water Flows. To themaximum extent practicable, the pre-construction course, condition,
capacity,andlocation of open waters must be maintained for each activity, including streamchannelization, storm
water management activities, and temporary and permanent road crossings, except as provided below. The activity
must be constructed to withstand expected high flows. The activity mustnotrestrict orimpede the passage of nomal
or high flows, unless the primary purpose of the activity is to impound water or manage high flows. The activity
may alterthe pre-construction course, condition, capacity, and location of open waters if it benefits the aquatic
environment(e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity mustcomply with applicable FEMA-approved stateorlocal
floodplain managementrequirements.

11. Equipment. Heavy equipment working in wetlands or mudflats mustbe placed on mats, or other measures must
be takento minimizesoil disturbance.

12.Soil Eroesion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and
maintained in effective operating condition during construction, andall exposed soiland other fills,as well as any
work below the ordinary high water mark or high tide line, must be permanently stabilized atthe earliest practicable
date. Permittees are encouraged to perform work within waters ofthe United States during periods of low-flow or
no-flow, orduring low tides.

13.Removal of Temporary Structures and Fills. Temporary structures mustbe removed, to the maximum extent
practicable, a fter their use has been discontinued. Temporary fills must be removed in their entirety and the affected
areas returned to pre-construction elevations. The affected areas must berevegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shallbe properly maintained, including maintenanceto
ensure public safety and compliance with applicable NWP general conditions, as wellas any activity-specific
conditions added by thedistrict engineer to an NWP authorization.

15.Single and Complete Project. The activity must be a single and complete project. The same NWP cannotbe
used more than once for the same single and complete project.

16. Wild and Scenic Rivers. (a) No NWP activity mayoccurin a componentof the National Wild and Scenic
River System, orin a river officially designated by Congress as a “study river” for possible inclusion in the system
while the riveris in an official study status, unless the appropriate Federal agency with direct management
responsibility forsuchriver, has determined in writing that the proposed a ctivity willnot adversely a ffect the Wild
and Scenic River designation or study status.

(b) If a proposed NWP activity will occurin a component ofthe National Wild and Scenic River System,
orin a river officially designated by Congress asa “study river” for possible inclusion in the system while
theriveris in an official study status, the permittee must submit a pre-construction notification (see general
condition32). The district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shallnot begin the NWP activity untilnotified by the
district engineer that the Federal a gency with direct managementresponsibility for that riverhas
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determined in writingthat the proposed NWP activity will not adversely affectthe Wild and Scenic River
designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate Federal land management
agency responsible for the designated Wild and Scenic River orstudy river (e.g., National Park Service,
U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service). Information on these
rivers is also available at: http://www.rivers.gov/.

17.Tribal Rights. No activity orits operation may impair reserved tribalrights, including, but notlimited to,
reserved waterrights and treaty fishingand huntingrights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly orindirectly
jeopardize the continued existence ofa threatened or endangered species ora species proposed for such designation,
asidentified under the Federal Endangered Species Act (ESA), or which will directly orindirectly destroy or
adversely modify designated critical habitat or critical habitat proposed for such designation. No activity is
authorizedunderany NWP which “mayaffect” a listed species or critical habitat, unless ESA section 7 consultation
addressingthe consequences ofthe proposed activity on listed species or critical habitat has been completed. See 50
CFR 402.02 forthedefinition of “effects ofthe action” for the purposes of ESA section 7 consultation, as wellas 50
CFR 402.17, which provides further explanation under ESA section 7 regarding “activities that are reasonably
certain to occur” and “consequences caused by the proposedaction.”

(b) Federalagencies should follow their own procedures for complying with the requirements ofthe ESA
(see 33 CFR 330.4(f)(1)). If pre-construction notification is required forthe proposed activity, the Federal
permittee must provide the district engineer with the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify thatthe appropriate documentation has been
submitted. If theappropriate documentation has not been submitted, additional ESA section 7 consultation
may be necessary fortheactivity and the respective federal agency would be responsible for fulfilling its
obligation under section 7 of the ESA.

(c) Non-federal permittees mustsubmit a pre-constructionnotification to the district engineer if any listed
species (orspecies proposed for listing) or designated critical habitat (or critical habitat proposed such
designation) mightbe affectedoris in the vicinity of the activity, orif the activityis located in designated
critical habitat or critical habitat proposed for such designation, and shallnot begin work onthe activity
untilnotified by the district engineer that therequirements ofthe ESA have been satisfied and that the
activity is authorized. Foractivities that might a ffect Federally-listed endangered or threatened species (or
species proposed for listing) or designated critical habitat (or critical habitat proposed for such designation),
the pre-construction notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that utilize the designated
critical habitat (or critical habitat proposed for such designation) thatmightbe a ffected by the proposed
activity. The district engineer will determine whether the proposed activity “may affect” orwill have“no
effect” to listed species and designated critical habitatand will notify thenon-Federal applicant ofthe
Corps’ determination within 45 days of receipt of a complete pre-construction notification. Foractivities
where the non-Federal applicant has identified listed species (or species proposed for listing) or designated
critical habitat (or critical habitat proposed for such designation) thatmightbe affected oris in the vicinity
of'the activity, and has so notified the Corps, the applicant shallnot begin work untilthe Corps has
provided notification thatthe proposed activity will have“no effect” onlisted species (or species proposed
forlisting or designated critical habitat (or critical habitat proposed for such designation), oruntil ESA
section 7 consultation or conference has been completed. If thenon-Federal applicant has not heard back
from the Corps within 45 days, the applicant muststill wait fornotification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS the district
engineer may add species-specific permit conditions to the NWPs.
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(e) Authorization ofanactivity byan NWP does notauthorize the “take” of a threatened or endangered
species as definedunderthe ESA. In the absence of separateauthorization (e.g.,an ESA Section 10 Permit,
a Biological Opinion with “incidental take” provisions, etc.) from the FWS orthe NMFS;, the Endangered
Species Act prohibits any person subjectto thejurisdiction ofthe United States totakea listed species,
where "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt
to engage in any such conduct. The word “harm” in the definition of “take" means anact whichactually
kills orinjures wildlife. Such an actmay include significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feedingorsheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit with anapproved
Habitat Conservation Plan fora projectora group ofprojects that includes the proposed NWP activity, the
non-federal applicant should providea copy ofthat ESA section 10(a)(1)(B) permit with the PCN required
by paragraph (c) of this general condition. Thedistrict engineer will coordinate with the agency that issued
the ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and the associated
incidental take were considered in the internal ESA section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. Ifthat coordinationresults in concurrence from the agency thatthe proposed NWP
activity and theassociated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a separate ESA section7
consultation fortheproposed NWP activity. The districtengineer will notify the non-federal applicant
within 45 days ofreceiptof a complete pre-construction notification whether the ESA section 10(a)(1)(B)
permit covers the proposed NWP activity or whether additional ESA section 7 consultation is required.

(g) Information onthe location ofthreatened and endangered species and their critical habitat canbe
obtained directly from the offices of the FWS and NMFS or their world wide web pagesat
http:/www.fws.gov/ or http://www.fws.gov/ipac and http://www.nmfs.noaa.gov/pr/species/esa/
respectively.

19.Migratory Birds and Bald and Golden Eagles. The permitteeis responsible for ensuring that anaction
authorized by an NWP complies with the Migratory Bird Treaty Act and the Bald and Golden Eagle Protection Act.
The permittee is responsible for contacting the appropriate local office of the U.S. Fish and Wildlife Service to
determine what measures, if any, are necessary or appropriate to reduceadverse effects to migratory birds or ea gles,
including whether "incidental take" permits are necessary and a vailable under the Migratory Bird Treaty Act or Bald
and Golden Eagle Protection Act fora particularactivity.

20. Historic Properties. (a) No activity is authorized underany NWP which may have the potential to cause effects
to properties listed, or eligible for listing, in the National Register of Historic Places until the requirements of
Section 106 of the National Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permitteesshould follow their own procedures for complying with the requirements of'section
106 of the National Historic Preservation Act (see 33 CFR 330.4(g)(1)). If pre-construction notification is
required forthe proposed NWP activity, the Federal permittee must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district engineer will
verify that theappropriate documentation has been submitted. [fthe appropriate documentation is not
submitted, thenadditional consultation under section 106 maybe necessary. Therespective federal agency
is responsible for fulfilling its obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-constructionnotification to the district engineer if the NWP
activity might have the potential to cause effects to any historic properties listed on, determined to be
eligible forlisting on, or potentially eligible for listing on the National Register of Historic Places,
including previously unidentified properties. Forsuch activities, the pre-construction notification must
state which historic properties might havethe potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for the presence of
historic properties. Assistanceregarding information onthe location of, or potential for, the presence of

42



Buffalo & New York Districts Final Regional Conditions, Water Quality Certification and
Coastal Zone Concurrence for the 2021 Nationwide Permits for New York State
Expiration March 14,2026

historic properties can be sought from the State Historic Preservation Officer, Tribal Historic Preservation
Officer, or designated tribal representative, as appropriate, and the National Register of Historic Places (see
33 CFR 330.4(g)). Whenreviewing pre-construction notifications, district engineers will comply with the
current procedures for addressing the requirements of section 106 of the National Historic Preservation Act.
The district engineer shallmakea reasonable and good faith effort to carry out appropriate identification
efforts commensurate with potentialimpacts, which may include background research, consultation, oral
history interviews, sample field investigation, and/or field survey. Based on the information submitted in
the PCN and these identification efforts, the district engineer shall determine whether the proposed NWP
activity has the potential to causeeffects onthe historic properties. Section 106 consultationis not required
when the district engineer determines thatthe activity does not havethe potential to causeeffects on
historic properties (see 36 CFR800.3(a)). Section 106 consultation is required when the district engineer
determines that theactivity has the potential to cause effects on historic properties. The district engineer
will conductconsultation with consulting parties identified under 36 CFR 800.2(c) when he or she makes
any of the following effect determinations for the purposes of section 106 of the NHPA: no historic
properties affected, no adverse effect, oradverse effect.

(d) Where the non-Federal applicanthas identified historic properties on which the proposed NWP activity
might have thepotential to cause effects and has so notified the Corps, the non-Federal applicant shallnot
begin the activity untilnotified by the district engineer either thatthe activity has no potential to cause
effects to historic properties orthat NHPA section 106 consultation has been completed. Fornon-federal
permittees, the district engineer will notify the prospective permittee within 45 days of receiptofa
complete pre-construction notification whether NHPA section 106 consultationis required. [f NHPA
section 106 consultation is required, thedistrict engineer will notify thenon-Federal applicant that he or she
cannotbegin the activity until section 106 consultationis completed. [fthe non-Federal applicanthas not
heard back from the Corps within 45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k ofthe NHPA (54 U.S.C.306113) prevents
the Corps from grantinga permit or other assistanceto anapplicantwho, with intent to avoid the
requirements of section 106 of the NHPA, has intentionally significantly adversely a ffected a historic
property to which the permit would relate, orhavinglegal power to preventit, allowed such significant
adverseeffect to occur, unless the Corps, a fter consultation with the Advisory Council on Historic
Preservation (ACHP), determinesthat circumstances justify granting such assistance despite theadverse
effect created or permitted by theapplicant. If circumstances justify granting the assistance, the Corpsis
required to notify the ACHP and provide documentation specifying the circumstances, thedegree of
damage to theintegrity ofany historic properties a ffected, and proposed mitigation. This documentation
must includeany views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or a ffects properties of interest to those
tribes, and other parties known tohave a legitimate interest in the impacts to the permitted activity on
historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that discover any previously unknown
historic, cultural orarcheological remains and artifacts while accomplishing the activity authorized by an NWP, they
must immediately notify thedistrict engineer of whatthey have found, and to the maximum extent practicable, avoid
construction activities that may affectthe remains and artifacts until the required coordination has been completed.
The district engineer will initiate the Federal, Tribal, and state coordination required to determine if the items or
remains warrant a recovery effortorif the site is eligible forlisting in the National Register of Historic Places.

22.Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research Reserves. The district engineer may designate, a fternotice
and opportunity for public comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters or statenatural heritage sites.
The district engineer may also designate additional critical resource waters after notice and opportunity for public
comment.
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(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7,
12,14,16,17,21,29,31,35,39,40,42,43,44,49,50,51,52,57and 58 forany activity within, or
directly affecting, critical resource waters, including wetlands adjacent to such waters.

(b) ForNWPs 3,8,10,13,15,18,19,22,23,25,27,28,30,33,34,36,37,38,and 54, notification is
required in accordance with general condition 32, forany activity proposed by permittees in the designated
critical resource waters including wetlands adjacent to those waters. Thedistrict engineer may authorize
activities underthese NWPs only after she or he determines that the impacts to the critical resource waters
will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining a ppropriate and
practicable mitigationnecessary to ensure that the individual and cumulative adverse environmental effects are no
more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary
and permanent, to waters ofthe United States to the maximum extent practicable at the project site (i.e., on
site).

(b) Mitigation in allits forms (avoiding, minimizing, rectifying, reducing, or compensating for resource
losses) will be required to the extentnecessary to ensure that the individualand cumulative adverse
environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-oneratio will be required forall wetland losses that
exceed 1/10-acre and require pre-construction notification, unless the districtengineer determines in
writing that either some other form of mitigation would be more environmentally a ppropriate orthe adverse
environmental effects ofthe proposed activity are no more than minimal, and provides anactivity-specific
waiver of this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that compensatory mitigation s
required to ensurethatthe activity results in only minimal adverse environmental effects.

(d) Compensatory mitigationata minimum one-for-one ratio will be required forall losses of stream bed
that exceed 3/100-acre and require pre-construction notification, unless the district engineer determines in
writing that either someother form of mitigation would be more environmentally appropriate or the adverse
environmental effects ofthe proposed activity are no more than minimal, and provides anactivity-specific
waiver of this requirement. This compensatory mitigation requirement may be satisfied through the
restoration or enhancementof riparian areas nextto streams in accordance with paragraph (e) of this
generalcondition. Forlosses of stream bed of 3/100-acre or less that require pre-constructionnotification,
the district engineer may determine on a case-by-case basis that compensatory mitigation is required to
ensure that the activity results in only minimal adverse environmental effects. Compensatory mitigation for
losses of streams should be provided, if practicable, through stream rehabilitation, enhancement, or
preservation, since streams are difficult-to-replace resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in ornear streams or other open waters willnormally
include a requirement for therestoration or enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparian areas next to open waters. In some cases, the restorationor
maintenance/protection of riparianareas may be the only compensatory mitigation required. If restoring
riparian areas involves planting vegetation, only native species should be planted. The width of therequired
riparian area will address documented water quality or aquatic habitat loss concerns. Normally, the riparian
area will be 25 to 50 feet wide on eachside of the stream, butthe district engineer may require slightly
wider riparian areas to address documented water quality or habitatloss concerns. If it is not possible to
restore or maintain/protect a riparianarea on both sides of a stream, orif the waterbody is a lake or coastal
waters, then restoring or maintaining/protectinga riparianarea alonga single bank or shoreline may be
sufficient. Where both wetlands and open warters exist onthe project site, the district engineer will
determine the appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation)
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based onwhat is best fortheaquatic environment on a watershed basis. In cases where riparianareas are
determined to be the most appropriate form of minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide wetland compensatory mitigation for wetland
losses.

(f) Compensatory mitigation projects provided to offset losses ofaquatic resources mustcomply with the
applicable provisions of33 CFR part 332.

(1) The prospective permitteeis responsible for proposing an appropriate compensatory mitigation
option if compensatory mitigation is necessary to ensurethatthe activity results in no more than
minimal adverse environmental effects. Forthe NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or in-lieu fee program credits (see 33 CFR
332.3(b)(2)and (3)). However, if an appropriatenumber and type of mitigation bank or in-lieu
creditsare not available atthe time the PCN is submitted to the district engineer, the district
engineer may approvethe useof permittee-responsible mitigation.

(2) The amount of compensatory mitigationrequired by the district engineer mustbe sufficient to
ensure that the authorized activity results in no more than minimal individualand cumulative
adverseenvironmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 332.3(f).)

(3) Since the likelihood ofsuccess is greater and the impacts to potentially valuable uplands are
reduced, aquatic resourcerestoration should bethe first compensatory mitigation option
considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee is
responsible for submittinga mitigation plan. A conceptual or detailed mitigation plan may be used
by the district engineer to make the decision on the NWP verificationrequest, buta final
mitigation planthat addresses the applicable requirements of 33 CFR 332.4(c)(2) through (14)
must be approved by the district engineer before the permittee begins work in waters ofthe United
States, unless the district engineer determines that prior approval of the finalmitigationplanisnot
practicable ornot necessary to ensure timely completion of therequired compensatory mitigation
(see 33 CFR 332.3(k)(3)). If pemittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located onland in which another federal agency holds an
easement, the district engineer will coordinate with that federal agency to determine if proposed
compensatory mitigation project is compatible with theterms of the easement.

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan
needs to address only the baseline conditions atthe impact site and the number of credits to be
provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource typeandamount to be providedas
compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authorization, instead of
components ofa compensatory mitigationplan(see 33 CFR 332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be used to increase theacreagelosses allowed by the acreage limits
ofthe NWPs. Forexample, if an NWP hasanacreagelimit of 1/2-acre, it cannotbe used to authorize any
NWP activity resulting in the loss of greaterthan 1/2-acre of waters of the United States, evenif
compensatory mitigation is provided that replaces orrestores some of the lost waters. However,
compensatory mitigation canand should be used, as necessary, to ensure that an NWP activity already
meetingthe established acreage limits also satisfies theno more than minimal impactrequirement for the
NWPs.
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(h) Permittees may propose theuse of mitigation banks, in-lieu fee programs, or permittee-responsible
mitigation. When developinga compensatory mitigation proposal, the permittee must consider appropriate
and practicable options consistent with the framework at 33 CFR332.3(b). Foractivities resultingin the
loss of marine or estuarine resources, permittee-responsible mitigation may be environmentally preferable
if there are no mitigationbanks or in-lieu fee programs in the area that have marine or estuarine credits
available forsale ortransfer to the permittee. For permittee-responsible mitigation, the special conditions of
the NWP verificationmustclearly indicatethe party or parties responsible for the implementationand
performance of the compensatory mitigation project, and, if required, its long-term management.

() Where certain functions and services of waters of the United States are permanently adversely a ffected
by a regulated activity, such as discharges of dredged or fill material into waters ofthe United States that
will convert a forested or scrub-shrub wetland to a herbaceous wetland in a permanently maintained utility
line right-of-way, mitigation may be required to reducethe adverse environmental effects ofthe activity to
the no more thanminimal level.

24. Safety of Impoundment Structures. To ensure that allimpoundment structures are safely designed, the district
engineer may require non-Federal applicants to demonstrate that the structures comply with established state or
federal, dam safety criteria orhavebeendesigned by qualified persons. The district engineer may also require
documentation thatthe design has been independently reviewed by similarly qualified persons, and appropriate
modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as appropriate) hasnot
previously certified compliance of an NWP with CWA section 401,a CWA section401 water quality certification
forthe proposed discharge must be obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with
all of the conditions ofa water quality certification previously issued by certifying authority forthe issuance ofthe
NWP, then the permittee must obtain a water quality certification or waiver for the proposed discharge in order for
the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority has not previously
certified compliance of an NWP with CWA section 401, the proposed discharge is not authorized by an
NWP until water quality certificationis obtained orwaived. Ifthe certifyingauthority issues a water
quality certification forthe proposed discharge, the permittee must submit a copy ofthe certificationto the
district engineer. The discharge is not authorized by an NWP until the district engineer has notified the
permittee thatthe water quality certification requirementhas been satisfied by the issuance of a water
quality certificationora waiver.

(c) The district engineer or certifying authority may require additional water quality management measures
to ensure thatthe authorized activity does notresult in more than minimal degradation of water quality.

26.Coastal Zone Management. In coastal states where an NWP has notpreviously received a state coastal zone
management consistency concurrence, an individual state coastal zone management consistency concurrence must
be obtained, ora presumption of concurrence mustoccur (see 33 CFR 330.4(d)). If the permittee cannotcomply
with all of the conditions of a coastal zone management consistency concurrence previously issued by the state, then
the permittee mustobtain anindividual coastal zone management consistency concurrence or presumption of
concurrencein order forthe activity to be authorizedby an NWP. The district engineer or a statemay require
additional measures to ensure thatthe authorized a ctivity is consistent with state coastal zone management
requirements.

27.Regional and Case-By-Case Conditions. The activity must comply with any regional conditions thatmay have
been added by the Division Engineer (see 33 CFR 330.4(e)) and with any casespecific conditions added by the
Corps orby the state, Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality Certification, or by thestate
in its Coastal Zone Management Act consistency determination.
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28.Use of Multiple Nationwide Permits. The use of more thanoneNWP fora single and complete project is
authorized, subject tothe following restrictions:

(a)If only one of the NWPs used to authorize the single and complete project has a specified acreage limit,
the acreage loss of waters of the United States cannot exceed theacreage limit of the NWP with the highest
specified acreage limit. Forexample, if a road crossing overtidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters of the
United States forthetotal projectcannot exceed 1/3-acre.

(b) If one ormore of the NWPs used to authorize the single and complete projecthas specified acreage
limits, the acreage loss of waters of the United States authorized by those NWPs cannot exceed their
respective specified acreage limits. Forexample, if a commercial developmentis constructed under NWP
39,and thesingle and complete projectincludes thefillingof an upland ditch authorized by NWP 46, the
maximum acreage loss of waters ofthe United States for the commercial development under NWP 39
cannotexceed 1/2-acre,and the total acreage loss of waters of United States dueto the NWP 39 and46
activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. I f the permittee sells the property associated with a nationwide
permit verification, the permittee may transfer the nationwide permit verification to the new owner by submitting a
letter to the appropriate Corps district office to validate the transfer. A copy of the nationwide pemnit verification
must be attached to theletter, and the letter must contain the following statement and signa ture:

“When the structures or work authorized by this nationwide permit arestill in existence at thetime the
property is transferred, the terms and conditions of this nationwide permit, including any special conditions,
will continue to be binding on the new owner(s) of theproperty. To validate the transfer of this nationwide
permit andtheassociated liabilities a ssociated with compliance with its terms and conditions, havethe
transfereesign and datebelow.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps must
provide a signed certification documenting completion of the authorized activity and implementation of any required
compensatory mitigation. The success of any required pemittee-responsible mitigation, including the achievement
of ecological performance standards, will be addressed separately by thedistrict engineer. The Corps will provide
the permittee the certification document with the NWP verification letter. The certification document will include:

(a) A statementthat theauthorized a ctivity wasdone in accordance with the NWP authorization, including
any genenl, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was completed in
accordance with the permit conditions. If credits from a mitigation bank orin-lieu fee program are used to
satisfy the compensatory mitigation requirements, the certification must include the documentation
required by 33 CFR 332 .3(I)(3) to confirm that the permittee secured the appropriate number and resource
type of credits;and

(c) The signature ofthe permittee certifying the completion of the activity and mitigation.
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The completed certification document mustbe submitted to the district engineer within 30 days of completionof the
authorized activity or the implementation of any required compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. [f an NWP activity also requires review
by, orpermission from, the Corps pursuantto 33 U.S.C. 408 becauseit will alter ortemporarily or permanently
occupyorusea U.S. Army Corps of Engineers (USACE) federally authorized Civil Works project (a “USACE
project”), the prospective pemittee must submit a pre-construction notification. See paragraph (b)(10) of general
condition32. An activity thatrequires section408 permission and/orreview is not authorized by an NWP until the
appropriate Corps officeissues the section408 permission or completes its review to alter, occupy, oruse the
USACE project, and the districtengineer issues a written NWP verification.

32.Pre-Construction Notification.

(a) Timing. Where required by theterms of the NWP, the prospective permittee must notify the district engineer by
submitting a pre-constructionnotification (PCN) as early as possible. The district engineer mustdetermineif the
PCNis complete within 30 calendar days of the date ofreceipt and, if the PCN is determined to be incomplete,
notify theprospective permittee within that30 day period to requestthe additional information necessary to make
the PCN complete. Therequest mustspecify the information needed to makethe PCN complete. As a general rule,
district engineers will request additional information necessary to make the PCN completeonly once. However, if
the prospective permittee doesnot provide all of the requested information, then the district engineer will notify the
prospective pemittee that the PCN is still incomplete and the PCN review process willnot commenceuntilall of the
requested information has been received by the district engineer. The prospective permittee shallnot begin the
activity until either:

(1) He orshe is notified in writing by the district engineer thatthe activity may proceed under the NWP
with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the
prospective pemnittee has not received written notice from the district or division engineer. However, if the
permittee was required to notify the Corps pursuant to general condition 18 that listed species or critical
habitatmightbe affected orare in the vicinity of the activity, orto notify the Corps pursuant to general
condition20 that theactivity mighthave the potentialto cause effects to historic properties, the permittee
cannotbegin the activity until receiving written notification from the Corps that there is “no effect” on
listed species or “no potential to cause effects” on historic properties, or that any consultation required
under Section 7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or section 106 ofthe National
Historic Preservation Act (see 33 CFR 330.4(g)) has been completed. If theproposed activity requires a
written waiver to exceed specified limits of an NWP, the permitteemaynotbegin theactivity until the
district engineerissues the waiver. If the district or division engineer notifies the permittee in writing that
an individual permit is required within 45 calendar days ofreceipt ofa complete PCN, the permittee cannot
begin the activity untilan individual permit has been obtained. Subsequently, the permittee’s right to
proceed underthe NWP may be modified, suspended, orrevoked only in accordance with the procedure set
forthin 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writingand include the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Locationof theproposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to authorize the proposed
activity;

(4) (i) A descriptionoftheproposedactivity; the activity’s purpose; directand indirect adverse

environmental effects the activity would cause, including the anticipated amountof loss of wetlands, other
special aquatic sites, and other waters expected to result from the NWP activity, in acres, linear feet, or
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otherappropriate unit of measure; a description ofany proposed mitigation measures intended toreduce the
adverseenvironmental effects caused by the proposed activity; and any other NWP(s), regional general
permit(s), orindividual permit(s) used or intended to be used to authorize any part of the proposed project
or any related activity, including other separate and distant crossings for linear projects that require
Departmentofthe Army authorization but donotrequire pre-construction notification. The description of
the proposedactivity and any proposed mitigation measures should be sufficiently detailed toallow the
district engineer to determine that theadverse environmental effects of theactivity willbe no more than
minimalandto determine theneed for compensatory mitigation or other mitigation measures.

(i) For linear projects where one or moresingle and complete crossings require pre-construction
notification, the PCN mustinclude the quantity ofanticipated losses of wetlands, other special aquatic
sites, and other waters for each single and complete crossing of those wetlands, other special aquatic
sites, and other waters (including those single and complete crossings authorized by an NWP but do not
require PCNs). This information willbe used by the district engineer to evaluate the cumulative adverse
environmental effects ofthe proposed linear project, and does notchange those non-PCN NWP
activities into NWP PCNs.

(ii)) Sketches should be provided when necessary to show that the activity complies with the terms of
the NWP. (Sketches usually clarify the activity and when providedresults in a quicker decision.
Sketches should contain sufficientdetail to provideanillustrative description of the proposed activity
(e.g., a conceptual plan),butdo notneed to be detailed engineering plans);

(5) The PCNmust include a delineation of wetlands, other special aquatic sites, and other waters, such as
lakes and ponds, and perennial and intermittent streams, on the project site. Wetland delineations must be
prepared in accordance with the currentmethod required by the Corps. The permittee may ask the Corps to
delineatethe special a quatic sites and other waters onthe project site, buttheremaybe a delay if the Corps
doesthe delineation, especially if the projectsite is large or contains many wetlands, other special aquatic
sites, and other waters. Furthermore, the45-day period will not start until the delineation has been
submitted to or completed by the Corps, as appropriate;

(6) If the proposedactivity will result in the loss of greaterthan 1/10-acre of wetlands or 3/100-acre of
streambed and a PCN is required, the prospective permittee mustsubmit a statement describinghow the
mitigation requirement will be satisfied, or explaining why the adverse environmental effects are no more
than minimal and why compensatory mitigation shouldnot berequired. As an alternative, the prospective
permitteemay submit a conceptual or detailed mitigation plan.

(7) Fornon-federal permittees, if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation) might be affected oris in the vicinity of the
activity, orif the activity is located in designated critical habitat (or critical habitat proposed for such
designation), the PCN mustincludethe name(s) of those endangered or threatened species (or species
proposed forlisting) that mightbe a ffected by the proposed activity orutilize the designated critical habitat
(or critical habitat proposed for such designation) thatmightbe a ffected by the proposed activity. For NWP
activities thatrequire pre-construction notification, Federal permittees must provide documentation
demonstrating compliance with the Endangered Species Act;

(8) Fornon-federal permittees, if the NWP activity mighthave the potential to cause effects to a historic
property listed on, determined to be eligible for listing on, or potentially eligible for listing on, the National
Register of Historic Places, the PCN muststate which historic property mighthave thepotentialto be
affected by theproposedactivity orincludea vicinity map indicating the location ofthe historic property.
ForNWP activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 ofthe National Historic Preservation Act;

(9) Foran activity that willoccurin a componentof the National Wild and Scenic River System, orin a
river officially designated by Congress as a “studyriver” for possible inclusion in the system while the
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river is in an official study status, the PCN mustidentify the Wild and Scenic Riverorthe “studyriver”
(see generalcondition 16); and

(10) Foran NWP activity that requires permission from, orreview by, the Corps pursuant to33 U.S.C.408
because it will alter or temporarily or permanently occupy oruse a U.S. Army Corps of Engineers federally
authorized civil works project, the pre-construction notification mustincludea statement confirming that
the projectproponent has submitted a writtenrequest for section408 pemmission from, orreview by, the
Corps officehavingjurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction notification form (Form ENG
6082)should be used for NWP PCN . A letter containing the required information may also be used. Applicants
may provide electronic files of PCNs and supporting materials if the district engineer hasestablished tools and
procedures for electronic submittals.

(d) Agency Coordination:
(1) The district engineer will consider any comments from Federal and statea gencies concerning the
proposedactivity’s compliance with the terms and conditions of theNWPs and the need for mitigation to
reduce the activity’s adverse environmental effects so that they are nomore than minimal.

(2) Agency coordinationis required for: (i) all NWP activities that require pre-construction notification and
result in the loss of greaterthan 1/2-acre of waters of the United States; (i) NWP 13 activities in excess of
500 linear feet, fills greater than one cubic yard per running foot, orinvolve discharges of dredged or fill
material into special aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, orthatextend
into the waterbody more than 30 feet from the mean low water line in tidal waters or the ordinary high
watermark in the Great Lakes.

(3) When agency coordinationis required, the district engineer will immediately provide (e.g., via e-mail,
facsimile transmission, overnight mail, or other expeditious manner) a copy ofthe complete PCN to the
appropriate Federal or state offices (FWS, statenatural resource or water quality agency, EPA,and, if
appropriate, the NMFS). With the exception of NWP 37, theseagencies will have 10 calendar days from
the datethe material is transmitted tonotify the district engineer via telephone, facsimile transmission, or e-
mailthatthey intend to provide substantive, site-specific comments. The comments must explain why the
agency believes the adverse environmental effects will be more than minimal. If so contacted by anagency,
the district engineer will wait an additional 15 calendar days before makinga decision on the pre-
constructionnotification. Thedistrict engineer will fully consideragency comments received within the
specified time frame concerning the proposed activity’s compliance with the terms and conditions of the
NWPs, including the need for mitigation to ensure that thenet adverse environmental effects ofthe
proposedactivity are no more thanminimal. The district engineer will provide no response to the resource
agency, exceptas provided below. The district engineer willindicate in the administrative record associated
with each pre-constructionnotification that the resource agencies’ concerns were considered. ForNWP 37,
the emergency watershed protection and rehabilitation activity may proceed immediately in cases where
there is an unacceptable hazard to life ora significant loss of property or economic hardship will occur. The
district engineer will consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, orrevoked in accordance with the procedures at 33 CFR 330.5.

(4) In cases of where the prospective permitteeis not a Federal agency, thedistrict engineer will provide a
response to NMFS within 30 calendar days of receipt ofany Essential Fish Habitatconservation
recommendations, as required by section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and
Management Act.

(5) Applicants areencouraged to providethe Corps with either electronic files ormultiple copies of pre-
constructionnotifications to expedite agency coordination.

D. District Engineer’s Decision
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1. Inreviewingthe PCN forthe proposedactivity, the district engineer will determine whether the activity
authorized by the NWP will result in more than minimal individual or cumulativeadverse environmental effects or
may be contrary to the public interest. Ifa project proponent requests authorizationby a specific NWP, the district
engineer should issue the NWP verification forthatactivity if it meets theterms and conditions ofthat NWP, unless
he orshe determines, a fter considering mitiga tion, thatthe proposed activity will result in more than minimal
individualand cumulative adverse effects on theaquatic environment and other aspects of the public interestand
exercises discretionary authority to require an individual permit for the proposedactivity. Fora linearproject, this
determination willinclude an evaluation of the single and complete crossings of waters of the United States that
require PCNs to determine whether they individually satisfy theterms and conditions ofthe NWP(s), as well as the
cumulative effects caused by all of the crossings of waters of the United States authorizedby an NWP.Ifan
applicant requests a waiver ofanapplicable limit, as provided forin NWPs 13,36, or 54, the district engineer will
only grant the waiver upon a written determination thatthe NWP activity will result in only minimalindividualand
cumulative adverse environmental effects.

2. When making minimal adverse environmental effects determinations the district engineer will consider the direct
and indirecteffects caused by the NWP activity. He or she will also consider the cumulative adverse environmental
effects caused by activities authorized by an NWP and whether those cumulativeadverse environmental effects are
no more thanminimal. The district engineer will also consider site specific factors, such as the environmental setting
in the vicinity of theNWP activity, the type of resource that will be affected by the NWP activity, the functions
provided by the aquatic resources that will be affected by the NWP activity, the degree ormagnitude to which the
aquatic resources perform those functions, the extentthata quatic resource functions will be lost as a result of the
NWP activity (e.g., partial or complete loss), the duration oftheadverse effects (temporary or permanent), the
importance of theaquatic resource functions to the region (e.g., watershed or ecoregion), and mitigationrequired by
the district engineer. [f an appropriate functional or condition assessmentmethod is available and practicable to use,
that assessment method may be used by the district engineerto assist in the minimal adverse environmental effects
determination. The district engineer may add case-specific special conditions to the NWP authorization to address
site-specific environmental concerns.

3. If the proposed activity requires a PCN and willresult in a loss of greaterthan 1/10-acre of wetlands or 3/100-acre
of stream bed, the prospective permittee should submit a mitigation proposal with the PCN. Applicants mayalso
propose compensatory mitigation for NWP activities with smaller impacts, or forimpacts to other types of waters.
The district engineer will consider any proposed compensatory mitigation or other mitigation measures theapplicant
hasincludedin the proposal in determining whether the net adverse environmental effects of the proposed activity
are no more thanminimal. The compensatory mitigation proposal may beeither conceptual or detailed. If the district
engineer determines that theactivity complies with the terms and conditions of the NWP andthatthe adverse
environmental effects are no more than minimal, a fter considering mitiga tion, the districtengineer will notify the
permitteeand includeany activity-specific conditions in the NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must comply with the appropriate provisions at 33 CFR
332.3(k). The districtengineer must approve the final mitiga tion plan before the permittee commences work in
waters of the United States, unless the district engineer detemmines that prior approval of the final mitigationplanis
not practicable ornot necessary to ensure timely completion of therequired compensatory mitigation. [fthe
prospective pemnittee elects to submit a compensatory mitigation plan with the PCN; the district engineer will
expeditiously review the proposed compensatory mitigation plan. The district engineer mustreview the proposed
compensatory mitigation plan within 45 calendar days ofreceivinga complete PCN and determine whether the
proposed mitigation would ensure thatthe NWP activity results in no morethan minimal adverse environmental
effects. If thenet adverse environmental effects ofthe NWP activity (after consideration of the mitigation proposal)
are determined by the district engineer to be no more than minimal, the district engineer willprovide a timely
written responseto the applicant. The response will state that the NWP activity can proceed under the terms and
conditions of the NWP, including any activity-specific conditions added tothe NWP authorization by the district
engineer.

4. If the district engineer determines thatthe adverse environmental effects ofthe proposed activity are more than
minimal, then the district engineer will notify the applicant either: (a) that the activity does not qualify for
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authorizationunder the NWP and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that theactivity is authorized under the NWP subject to the applicant’s submission of a mitigation plan
that would reduce the adverse environmental effects so thatthey are no more than minimal; or (¢) that theactivity is
authorizedunder the NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensureno more than minimal adverse environmental effects, the activity will be authorized
within the 45-day PCN period (unless additional time is required to comply with general conditions 18,20, and/or
31), with activity-specific conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation planora requirement that theapplicant submit a mitigation planthat
would reduce theadverse environmental effects so thatthey areno more than minimal. When compensatory
mitigation is required, no work in waters ofthe United States may occur until the district engineer has approved a
specific mitigation planorhas determined that prior approval of a final mitigation planis not practicable ornot
necessary to ensure timely completion ofthe required compensatory mitiga tion.

E. Further Information

1. District engineers haveauthority to determine if anactivity complies with the terms and conditions of an
NWP.

2. NWPs do not obviatethe need to obtain other federal, state, orlocal permits, approvals, orauthorizations
required by law.

3. NWPs do not grantany property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property orrights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project (see general condition
31).

F. Definitions

Best managementpractices (BMPs): Policies, practices, procedures, or structures implemented to mitigate
the adverse environmental effects on surface water quality resulting from development. BMPs are
categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilita tion), establishment (creation),
enhancement, and/or in certain circumstances preservation of aquatic resources for the purposes of
offsettingunavoidable adverse impacts whichremain a fter all appropriate and practicable avoidance and
minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance, butnotso degraded as to essentially require
reconstruction.

Direct effects: Effects that are caused by theactivity and occurat thesametime and place.

Discharge: Theterm “discharge” means any discharge of dredged or fill material into waters ofthe United
States.

Ecologicalreference: Amodelusedto plan anddesign an aquatic habitat andriparian area restoration,
enhancement, or establishment activityunder NWP 27. An ecologicalreference may be based on the
structure, functions, and dynamics ofanaquatic habitat typeora riparian area typethat currently exists in
the region where the proposed NWP 27 activity is located. Alternatively, an ecologicalreference maybe
based ona conceptual model for the aquatic habitat type orriparianarea type to berestored, enhanced, or
established as a result ofthe proposed NWP 27 activity. An ecologicalreference takes into account the
range of variation of the aquatic habitattype orriparianarea type in the region.
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Enhancement: Themanipulation of the physical, chemical, orbiological characteristics ofan aquatic
resource to heighten, intensify, orimprove a specific a quatic resource function(s). Enhancement results in
the gain of selected aquatic resource function(s), but may also lead to a declinein other aquatic resource
function(s). Enhancementdoes notresult in a gain in aquatic resource area.

Establishment (creation): The manipulation ofthe physical, chemical, orbiological characteristics present
to develop anaquatic resource that did notpreviously exist at anuplandsite. Establishment results in a gain
in aquatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the maximum height
reachedby arisingtide. The high tide line may be determined, in the absenceof actualdata, by a line of oil
or scum alongshore objects, a more or less continuous deposit of fine shell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation lines, tidal ga ges, or other suitable means that
delineatethe general height reached by arisingtide. The line encompasses spring high tides and other high
tides that occur with periodic frequency butdoes notinclude storm surges in which thereis a departure
from the normal or predicted reach ofthe tide due to the pilingup of wateragainst a coastby strong winds
such asthose accompanying a hurricane or other intense stom.

Historic Property: Any prehistoric or historic district, site (including archaeological site), building,
structure, or other object included in, or eligible for inclusion in, the National Register of Historic Places
maintained bythe Secretary of the Interior. Thisterm includes artifacts, records, and remains thatare
related to and located within such properties. The term includes properties of traditional religious and
culturalimportance to an Indiantribe or Native Hawaiian organization and thatmeet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine whatconstitutes a single and complete non-linear project in the
Corps Regulatory Program. A project is considered to haveindependentutility if it would be constructed
absent the construction of other projects in the projectarea. Portions of a multi-phase project thatdepend
upon other phases of the projectdo not have independent utility. Phases of a projectthat would be
constructed evenif the other phases were notbuilt canbe considered as separate single and complete
projects with independentutility.

Indirect effects: Effects thatare caused by the activityand are laterin time or farther removedin distance,
but are stillreasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are permanently adversely a ffected by
filling, flooding, excavation, or drainagebecause of the regulated activity. The loss of stream bed includes
the acres of stream bed thatare permanently adversely a ffected by filling or excavation becauseof the
regulated activity. Permanent adverse effects include permanent discharges of dredged or fill material that
change anaquatic area todry land, increase thebottom elevation ofa waterbody, or change the useof a
waterbody. The acreage ofloss of waters of the United States is a threshold measurement ofthe impact to
jurisdictional waters or wetlands for determining whether a project may qualify foran NWP; it is not a net
threshold that is calculated after considering compensatory mitigation that may be used to offset losses of
aquatic functions and services. Waters of the United States temporarily filled, flooded, excavated, or
drained, but restored to pre-construction contours and elevations a fter construction, are not included in the
measurement ofloss of waters of the United States. Impacts resulting from a ctivities thatdo notrequire
Departmentof the Army authorization, such as activities eligible for exemptions under section 404(f) ofthe
Clean Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 ofthe Rivers and Harbors Act of 1899. These waters are
defined at 33 CFR part 329.
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Non-tidal wetland: A non-tidal wetlandis a wetland that is not subject to theebb and flow oftidal waters.
Non-tidal wetlands contiguous to tidal waters are located landward ofthe high tide line (i.e., spring high
tide line).

en water: Forpurposes ofthe NWPs,anopen wateris any area thatin a year with normal patterns of
precipitation has water flowing or standing above ground to the extentthatan ordinary high water mark can
be determined. Aquatic vegetation within the area of flowing or standing water is either non-emergent,
sparse, or absent. Vegetated shallows are considered tobe open waters. Examples of “open waters” include
rivers, streams, lakes, and ponds.

Ordinary High Water Mark: Theterm ordinary high water mark means that line on the shore established by
the fluctuations of water and indicated by physical characteristics suchas a clear, natural line impressed on
the bank, shelving, changes in the character of soil, destruction ofterrestrial vegetation, the presence of
litter and debris, or other appropriate means that consider the characteristics of the surrounding areas.

Perennialstream: A perennial stream has surface water flowing continuously year-round during a typical
year.

Practicable: Available and capable of being done a fter taking into consideration cost, existing technology,
and logistics in light of overall project purposes.

Pre-construction notification: A requestsubmitted by the project proponentto the Corps for confirmation
that a particular activity is authorized by nationwide pemit. The requestmay be a permit application, letter,
or similar document that includes information aboutthe proposed work and its anticipated environmental
effects. Pre-construction notification may be required by the terms and conditions ofa nationwide permit,
or by regional conditions. A pre-construction notification may be voluntarily submitted in cases wherepre-
constructionnotification is not required and the project proponent wantsconfirmation that theactivity is
authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic resources by anaction in or
nearthose aquatic resources. This term includes activities commonly associated with the protection and
maintenance of aquatic resources through the implementation of appropriate legaland physical
mechanisms. Preservation does not result in a gain ofaquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological characteristics of a site with
the goalof returning natural/historic functions to a former a quatic resource. Re-establishmentresults in
rebuilding a former aquatic resource andresults in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics ofa site with the
goalofrepairing natural/historic functions to a degraded a quatic resource. Rehabilitationresults in a gain in
aquatic resource function, but does not result in a gain in aquatic resourcearea.

Restoration: The manipulation ofthe physical, chemical, or biological characteristics of a site with the goal
of returning natural/historic functions to a former or degraded a quatic resource. For the purpose of tracking
net gains in aquatic resourcearea, restorationis divided into two categories: re-establishment and
rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the 404(b)(1)
Guidelines. Riffle and pool complexes sometimes characterize steep gradient sections of streams. Such
stream sections are recognizable by their hydraulic characteristics. Therapid movementof waterovera
course substratein riffles results in a rough flow, a turbulent surface, and high dissolved oxygenlevels in
the water. Pools are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smoothsurface,anda finer substrate characterize pools.
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Riparianareas: Riparian areas are lands next to streams, lakes, and estuarine-marine shorelines. Riparian
areas are transitional between terrestrial and a quatic ecosystems, through which surface and subsurface
hydrology connects riverine, lacustrine, estuarine, and marine waters with their a djacent wetlands, non-
wetland waters, oruplands. Riparianareas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition23.)

Shellfish seeding: The placement of shellfishseed and/or suitable substrate to increase shellfish production.
Shellfish seed consists of immature individual shellfish or individual shellfish attached to shells or shell
fragments (i.e., spat on shell). Suitable substratemay consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and completelinearproject: A linearprojectisa project constructed forthe purposeof getting
people, goods, orservices from a point of origin to a terminal point, which often involves multiple
crossings of one ormore waterbodies atseparateand distant locations. The term “single and complete
project”is defined as that portion of the total linear project proposed or accomplished by one
owner/developer or partnership or otherassociation of owners/developers thatincludes all crossings of a
single waterof the United States (i.e., a single waterbody)ata specific location. For linear projects crossing
a single ormultiple waterbodies several times atseparateand distant locations, ea ch crossing is considered
a single and complete project for purposes of NWP authorization. However, individual channels in a
braided stream orriver, orindividualarms of a large, irregularly shaped wetland orlake, etc., are not
separate waterbodies, and crossings of such features cannotbe considered separately.

Single and completenon-linear project: Fornon-linear projects, the term “single and complete project”is
defined at 33 CFR 330.2(i) as the total project proposed or accomplished by one owner/developer or
partnership or otherassociation of owners/developers. A single and completenon-linear project must have
independentutility (see definition of “independentutility”). Single and complete non-linear projects may
not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater managementis the mechanism for controlling stormwater runoff for
the purposes ofreducing downstream erosion, water quality degradation, and floodingand mitigating the
adverseeffects of changes in landuse on the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those facilities, including butnot
limited to, stormwater retention and detention ponds and best management practices, which retain water for
a period of time to control runoffand/or improvethe quality (i.e., by reducing the concentration of
nutrients, sediments, hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water marks. The substratemay
be bedrockorinorganic particles that range in size from clayto boulders. Wetlands contiguous to the
stream bed, but outside of the ordinary high water marks, are not considered part ofthe stream bed.

Stream channelization: The manipulation ofa stream’s course, condition, capacity, or locationthatcauses
more than minimal interruption of normal stream processes. A channelized jurisdictional stream remains a
water of the United States.

Structure: An objectthatis arranged in a definite pattern of organization. Examples of structures include,
without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir, boom, breakwater, bulkhead,
revetment, riprap, jetty, artificial island, artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to navigation, orany other manmade obstacle or
obstruction.

Tidalwetland: A tidalwetland is a jurisdictional wetland that is inundated by tidal waters. Tidal waters rise

and fallin a predictable and measurable rhythm orcycle due to the gravitational pulls of the moon and sun.
Tidalwaters end where therise and fall of the water surface canno longerbe practically measured in a

55



Buffalo & New York Districts Final Regional Conditions, Water Quality Certification and
Coastal Zone Concurrence for the 2021 Nationwide Permits for New York State
Expiration March 14,2026

predictable rhythm due to masking by other waters, wind, or other effects. Tidal wetlands are located
channelward of the high tide line.

Triballands: Anylandstitle to which is either: 1)held in trust by the United States for the benefit of any
Indiantribe orindividual; or2) held by any Indian tribe or individual subjectto restrictions by the United
States against alienation.

Tribalrights: Those rightslegally accruingto a tribe ortribes by virtue of inherent sovereign authority,
unextinguished aboriginal title, treaty, statute, judicial decisions, executive order or agreement, and that
give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1) Guidelines. They are
areas that are permanently inundated and under normal circumstances have rooted a quatic vegetation, such
asseagrasses in marineand estuarine systems and a variety of vascularrooted plants in freshwater systems.

Waterbody: Forpurposes of the NWPs, a waterbody isa “water of the United States.” Ifa wetland is
adjacent to a waterbody determined tobe a water ofthe United States, that waterbody and any adjacent
wetlands are considered togetheras a single aquatic unit (see 33 CFR 328.4(c)(2)).

G. Buffalo and New York District General Regional Conditions
These conditions apply to ALL Nationwide Permits.

G-A. Construction Best Management Practices (BMPs): Unless specifically approved otherwise through
issuanceof a variance by the District Engineer, the following BMPs mustbe implemented to the maximum degree
practicable, to minimize erosion, migration of sediments, and adverse environmental impacts. Note thatata
minimum, allerosion and sediment control and stormwater management practices must be designed, installed and
maintained throughout the entire construction projectin accordance with thelatest version ofthe New York
Standards and Specifications for Erosion and Sediment Controland the New York State Stormwater Management
Design Manual. These documents areavailable at: http://www.dec.ny.gov/chemical/29066.html and
http:/www.dec.ny.gov/chemical/29072.html, respectively. Prior to the discharge of any dredged or fillmaterial into
waters of the United States, including wetlands, authorized by NWP, the permittee must installand maintain erosion
and sedimentation controls in and/or adjacentto wetlands or other waters of the United States.

1. All synthetic erosion control features (e.g., silt fencing, netting, mats), which are intended for temporary
use during construction, shallbe completely removed and properly disposed of after their initial purpose
hasbeen served. Only natural fiber materials, which willdegrade overtime, may be abandoned in place.

2. Materials resulting from trench excavation for utility line installation or ditch reshaping activities which
are temporarily sidecast or stockpiled into waters ofthe United States mustbe backfilled orremoved to an
uplandarea within 30 days ofthe date of deposition. Note: Upland options shall be utilized priorto
temporary placement within waters ofthe U.S., unless it can be demonstrated thatit would not be
practicable orif the impacts of complying with this upland option requirement wouldresult in more
adverseimpacts to the aquatic environment.

3. Fortrenchingactivities in wetlands theapplicantshall installimpermeable trench dams or trench
breakers at the wetland boundaries and every 100 feet within wetland areas to preventinadvertent drainage
of wetlands or other waters of the United States.

4. Dry stream crossing methods (e.g., diversion, dam and pump, flume, bore) shall be utilized for culvertor
other pipe, or utility installations to reduce downstream impacts from turbidity and sedimentation. This
may require piping or pumping the stream flow around the work area and the use of cofferdams.

5. No in-stream work shall occur during periods of high flow, exceptfor work that occurs in dewatered

56


http://www.dec.ny.gov/chemical/29066.html
http://www.dec.ny.gov/chemical/29072.html

Buffalo & New York Districts Final Regional Conditions, Water Quality Certification and
Coastal Zone Concurrence for the 2021 Nationwide Permits for New York State
Expiration March 14,2026

areas behind temporary diversions, cofferdams, or causeways.

6. Constructionaccess and stagingareas shallbe by means that avoid or minimize impacts to aquatic sites
(e.g. use of upland areas foraccess & staging, floating barges, mats, etc.). Discharges of fillmaterial
associated with the construction of temporary access roads, staging areas and work pads in wetlands shall
be placed onfilter fabric. Alltemporary fills shallbe removeduponcompletionof thework andthe
disturbed area restored to pre-construction contours, elevations and wetland conditions, including cover
type. All vegetationutilized in the restorationactivity shall consist ofnative species.

7. All return flow from dredged material disposal areas shallnot result in an increase in turbidity in the
receiving water body that will cause a substantial visible contrastto natural conditions. (See NWP#16)

8. Foractivities involving the placement of concrete into waters of the U.S., the permittee mustemploy
watertight forms. The forms shallbe dewatered priorto the placementoftheconcrete. The useof tremie
concreteis allowed, provided thatit complies with New York Statewater quality standards.

9. New stormwater management facilities shallbe located outside of waters of the U.S. A varianceof'this
requirement may be requested with the submissionofa PCN. The PCN must includejustification which
demonstrates that avoidance and minimization efforts have beenmet.

10. To the maximum extent practicable, the placement of fill in wetlands must be designed to maintain
pre-construction surface water flows/conditions between remaining on or off-site waters and to prevent
draining of the wetland or permanent hydrologic alteration. This mayrequire the use of culverts and/or
othermeasures. Furthermore, the activity must not restrict orimpedethe passage ofnormal or expected
high flows (unless the primary purpose ofthe fillis to imnpound waters). The activity mayalterthe pre-
construction flows/conditions if it can be shown thatit benefits theaquatic environment (i.e. wetland
restoration and/or enhancement).

11. Stone aprons and scour protection placed in streams shallnot extend higher than the stream bed in order
to create a uniform grade and shall be filled with native stream bed material and supplemented with
similarly sized material, if needed, to fill interstitial spaces to maintain water flow on the surface ofthe
streambed.

G-B.CULVERTS

1. ALLNEW ORREPLACEMENT CULVERTS INSTREAMS, to the extentthey are regulated, shallbe
constructed/mstalled in accordance with the following, in order to ensure compliance with NWP General Condition
#2 — Aquatic Life Movement and #9 — Management of Water Flows:

a. Size: Bank-full flows shallbe accommodated through maintenance ofthe existing bank-full channel
cross sectional dimensions within a single culvert. Bank-full width is generally considered to be thetop
width at the stage where a stream begins to overtop its banks and spread into the floodplain. A bottomless
culvert orbridge must be used to span the stream channel where practicable. If the stream cannot be
spanned, the culvert width shall be minimum of 1.25 times width ofthe stream channel atthe ordinary high
water, which is generally equivalent to thewidth ofthe channel during the 2-year design storm.

b. Depth: To maintain low flow and aquatic life movement within culverts with a bottom, the culvert invert,
including end sections, mustbe embedded. Specifically, the culvert must be installed with its bottom buried
belowthe grade ofthe stream bed, as measured atthe average low point, to a depthofa minimum o020
percent ofthe culvert vertical rise (height) throughoutthe length ofthe culvert. (Note: When not practicable
to do so due to small culvert size, it is acceptable to allow natural deposition to cover the interior of the
culvert bed following placementof the culvert invertto the 20% depth.)
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c. The dimension, pattern, and profile of the stream above and below the stream crossing shallnot be
permanently modified by changing the width or depth ofthe stream channel.

d. The culvert bedslope shallremain consistent with the slope oftheadjacent stream channel.

Note 1: Use of the requirements alone will not satisfy the need for proper engineering and design. In particular,
appropriate engineering is required to ensure structures are sized and designed to provide adequate capacity (to pass
various flood flows) and stability (bed, bed forms, footings and abutments, both upstream and downstream). It is the
permittee’s responsibility to ensure the structureis appropriately designed.

Note 2: This conditiondoes not apply to temporary culverts used for construction access that are in placeforless
than one construction season. However, compliance with General Conditions #2 and #9 still applies.

Note 3: For further guidance on identification ofthe Ordinary High Water mark, please see Regulatory Guidance
Letter 05-05 available at: https:/www.usace.army mil/Missions/Civil-Works/R egulatory-Pro gram-and-
Permits/Guidance-Letters/.

CROSS SECTION VIEW

N.T.S.
ROAD SURFACE ROAD SURFACE
MIN. OPENING WIDTH
1.25 x OHW/MHW
MIN. OPENING WIDTH
1.25 x OHW/MHW
N /..., 0% -
-l A A A A S/WTH SLOPE OF CHANNEL
OPEN BOTTOM CULVERTS & BRIDGES CLOSED BOTTOM CULVERTS

Pre-Construction Notification (PCN) Requirements:
A PCN is required for projects that do not meetall of the above requirements. In addition to the PCN requirements
of General Condition#32, the PCN must include the following information:

i. A statementindicating which of the above requirements will not be met by the proposed project;
il. Information as to why theuse of such structures ormeasures would not be practicable;
iii. A brief description ofthe stream discussing:
e Site specific information (i.e. stream bed slope, type and size of stream bed material, stream type,
existing natural or manmade barriers, etc.) assessed to determine appropriate culvertdesign andto

ensure management of water flows and aquatic life movement.

e Evaluationofthereplacementforits impacts on: downstream flooding, upstream and downstream
habitat (in-stream habitat, wetlands), potential for erosion and headcutting, and stream stability.
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e Flow/storm event theproposed culvert is designed to pass (2-year, 50-year, etc.)

iv.  Crosssections of the streamused to calculate the stream bed low point and ordinary high water width,
consisting of’

e Stream channel cross sections shall be taken at proximal locations to the crossing location to determine
the average of the lowest points in elevation ofthe stream bed and the average width atordinary high
water.

o Fornewcrossinglocations, the average values from at least three measurements (project
locationand straightsections ofthe stream upstream and downstream) shallbe used.

o Forreplacement ofan existing structure, theaverage values from at least two cross sections
(straight sections of the stream upstreamand downstream from the existing structure
representative of the natural channel) shallbe used. Note: sections should notbe taken in the
immediate vicinity of the structure as the channel width maybe a ffected by the structure and
not provideanaccurate representation of the natural channel.

e Thisaverage lowpoint shallbe used to ensure low flow is maintained through the culvert and from
which allembedment depthsare measured.

e Iftheabove cross sectionmethod was notpracticable to use, analternative method may be utilized.
The PCN shallinclude justification forthe methodusedincluding the data usedand anexplanationas
to how it provides an equivalent measure.

v.  Anevaluation ofthe effects the crossing would have on aquatic life movement and/or water flows; and

vi.  Mitigation measures that will be employed to minimizethese effects. Mitigation measures may include, but
are not limited to baffles, weirs, roughened channels, and grade control structures

A variance ofthe requirement(s) will be issued by the Corps if it can be demonstrated that the proposal would meet
General Conditions #2 & #9 and would resultin a less environmentally damaging practicable alternative (e.g. If
compliance with any of therequirement(s) would result in detrimental impacts to theaquatic system thenan
alternate design should be proposed and a variance request submitted which outlines how compliance with the
general conditions will be met.).

2. ALL CULVERT REHABILITATION PROJECTS INSTREAMS,; to the extent they are regulated, not
including culvert replacement projects (See 1 above), shall be constructed in accordance with the following, in order
to ensure compliance with NWP General Condition#2 — Aquatic Life Movementand#9 — Management of Water
Flows:

a. Anevaluation ofthe existing culvert shallbe conducted prior to the proposed culvert rehabilita tion to
determine if the existing culvert is in compliance with NWP GC #2 and#9. Specifically, the culvertshall
be evaluatedregardingits effectupon aquatic life movements and low/ high water flow. If the above
requirements in General Regional Condition B.1 (a)-(e) are met, thenthe culvertis considered in
compliance with NWP General Conditions #2 & # 9. (Potential evaluation methods to consider include:
North Atlantic Aquatic Connectivity Collaborative (NAACC) (Note: Projects should notresult in a
reductionof theNAACC passability score by reducing passage or creating a barrier), US Forest Service
Aquatic Organism Passage FishXing, etc.)

b. A PCN is notrequired for projects thatutilize cured-in-place pipelining or other repairactivities that do
notraise the existing invert elevation suchthat it causes an impediment to the passage of either aquatic life
movement or water flow, unless there is an existing impediment which will not be corrected by the
proposedrepair.
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c. A PCNisrequired forany culvert rehabilitation projectthat includes a culvert which is not in compliance
with GC #2 and/or#9 (i.e. impedes aquatic life movement or water flow) and which willnot be corrected
by the proposedrepair.

d. APCNisrequired forculvertrehabilitation projects which will involve pipe slip lining or other activities,
including concrete invert pavingand concrete lining that raise the existing invert elevation such that it
causes an impediment to the passage oflow flow oraquatic life movement. Slip lining is defined as the
insertion of a smaller diameter pipeinto anexisting pipe by pulling pushing, or spiral winding.

Preconstruction Notification (PCN) Requirements:
In addition tothe PCNrequirements of General Condition#32, the PCN mustincludethe following information:

1. A summary ofthe evaluationrequired in Item a. aboveincluding a verage ordinary high water channel
width and a discussion ofthe impediment(s) to aquatic life movementand/or water flow.

i. Information as to how the proposal will mitigate for theimpediment. Mitigation measures may include, but
are not limited to baffles, weirs, roughened channels, and grade control structures.

G-C. No regulatedactivity authorized by a Nationwide Permit can causethe loss of areas classifiedasabogorfen
in the Stateof New York, as determined by the Buffalo or the New York District Corps of Engineers, due to the
scarcity of this habitat in New York Stateand the difficulty with in-kind mitigation. The Districts will utilize the
following documentin the classification:

Reschke, C.March2014. Ecological Communities of New YorkState. Second Edition. New York Natural
Heritage Program. New York State Departmentof Environmental Conservation. Latham,N.Y. This document

is available at the following location: https:/www.dec.ny.gov/animals/29384 .html.

G-D. National Wild and Scenic Rivers (NWSR): The Upper Delaware River has been designatedas a National
Wild and Scenic River from the confluence of the East and West Branches below Hancock, New York, to the
existingrailroad bridge immediately downstream of Cherry Island in the vicinity of Sparrow Bush, New York.
Also, the portionof the Genesee River located within Letchworth Gorge State Park, beginningat the southern
boundary of thepark and extending downstreamto the Mt. Morris Dam, was designated by Congress as a pemmanent
Study Riverin the Genesee River Protection Act of 1989. In accordance with General Condition#16, no activity
may occur within a NWSR, including Study Rivers, unless the National Park Service (NPS) has determined in
writing that the proposed work will not adversely affect the NWSR designation orstudy status. Therefore,a PCNis
required forany NWP which would impact the designated portions ofthe Genesee River orthe Upper Delaware
River, unless NPS has previously indicated theproject will not adversely a ffect the waterway. (Note: theapplicant
may not commence work underany NWP until the NPS determines in writing that the project will not adversely
affect the NWSR evenif 45-days have passed sincereceiptof the PCN package.) Informationregarding NWSR
may be found at: https://www.rivers.gov/new-york.php

G-E. For all proposals requiring a pre-construction notification (PCN), in addition to the requirements in
General Condition 32, the applicantshould alsoinclude: (Note: inclusion of the materials will help expedite
PCN review timeline.)

1. New York State/USACE Joint Application Form: The application form shallbe completedand
signed and shall clearly indicatethatthe submissionisa PCN.

Buffalo District: http://www.Irb.usace.army.mil/Missions/Regulatory/Applica tion-Forms/

New York District: https://www.nan.usace.army.mil/Missions/R egulatory/Obtainin g-a-Pemmit/

2. Drawings: The PCNmust include legible, project drawings on8.5” x 11”paper. Fullsize drawings
may be submitted in additionto the8.5”x 11” plans toaid in the application review. Threetypes of
illustrations are needed to properly depict the work to be undertaken. These illustrations ordrawings are a
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Vicinity Map (i.e. a location mapsuchasa USGS topographical map), a Plan View, anda Cross-Section
Map. Eachillustration should identify the project, the applicant, and the typeof illustration (vicinity map,
plan view or cross section). The Vicinity Map shall provide thelocation ofthe entire projectsite. In
addition, eachillustration should be identified with a figure or attachmentnumber. The locationmap shall
include the Latitude and Longitude or UTM coordinates ofthe project. For linear projects, the PCN shall
include a map of the entire project includinga delineation of all waters of the U.S. within the corridor.
Aquatic resource information shall be submitted using the Cowardin Classification System mapping
conventions (e.g. PFO, PEM, etc.)

3. Color photographs: The photos should be sufficient to accurately portray the project site, keyedto a
locationmapandnottaken when snow coveris present.

4. Avoidance and Minimization: The PCN shouldincludea writtennarrative explaining how avoidance
and minimization of temporary impacts and permanent losses of waters of the U.S. were achieved onthe
project site (i.e. site redesign, reduction in scope, alternate methods, etc.). It should include a description of
the proposed construction practices that would be implemented to perform the proposed work and a
description ofthe reasonably foreseeable directand indirect effects to waters of the U.S. from the proposed
construction practices.

5. Mitigation (See General Conditions 23 & 32(b)(6)): ThePCNshouldincludeatleasta conceptual
compensatory mitigation plan forall projects resulting in the loss of greaterthan 1/10" of anacre of
wetlands and/or3/100" of anacre of stream. Mitigation conceptual plans submitted with the PCN must
include the following informationata minimum: proposed compensation type (bank or in-lieu fee credit,
restoration, creation, preservation, etc.), location and brief discussion on factors considered for site
selection (i.e. soils, water source, potential forinvasivespecies, etc.),amount proposed per resource type
and a discussion of how the proposal will compensate for aquatic resource functions and services lostasa
result of the project.

Note 1: All mitigation projects must comply with the Federal Regulations on compensatory mitigation (33
CFR 332)entitled “Compensatory Mitigation for Losses of Aquatic Resources: Final Rule”, dated April 10,
2008, which is available at: _https.//www.usace.army.mil/Missions/Civil-Works/Regulatory-Pro gram-and-
Permits/mitig_info/ and any applicable District Guidelines.

Note 2: Although a conceptual mitigation plan may be sufficient for the purposes of a PCN submission, a
detailed mitigation plan mustbe approved by the Corps before any jurisdictional work may occur on the
project site.

Note 3: If more than(0.10acres of designated EFH habitat (as discussed in Section G-E.8. below) would be
impacted suchthat habitat would be lost, compensatory mitigationata minimumratio of 1:1 isrequired. A
ratio of morethan 1:1 may be required dependingupon theecological value ofthe habitat to be lost or
degradedandthe form of compensatory mitigation proposedto be provided.

Note 4: Foradditional informationregarding natural stream channel design, please refer to

https:/www.epa.gov/cwa-404 /natural-stream-channel-design-techniques-and-review for the Natural Stream
Channel Design Techniques and Review Checklist as developedby U.S. EPA and U.S. Fish and Wildlife

Service.

6. Nationwide Rivers Inventory: The PCNshouldindicate if a river segment listed within the National
Park Service Nationwide Rivers Inventory (NRI) is located within the proposed projectarea. NRI river
segments are potential candidates for inclusion in the National Wild and Scenic River System (See General
Condition#16). Forproject areas containinga listed NRI segment, the PCN shall also include a statement
asto howadverseeffects to the riverhavebeenavoided ormitigated. The listisavailable at:

http://www.nps.gov/ncrc/programs/rtca/nri/states/my.html.
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7. Historic or Cultural Resources: In accordance with General Condition20,a PCNis required forany
non-federal activity which may havethe potential to cause effects to any historic properties* listed,
determinedto be eligible for listing on, or potentially eligible for listing on the National Register of
Historic Places (NR). Please referto General Condition 20 for submission requirements. In addition,all
PCNs should include:

a) A written statement indicating if any such properties may bea ffected by the proposed project.

b) A copy of anycompletedarchaeology orbuilding/structure survey reports. If a survey has not
been performed, the statementshallinclude a list of resources checked in the determination.

¢) Copiesofany available correspondence from the New York State Office of Parks, Recreation,
and Historic Preservation State Historic Preservation Officer (SHPO) regarding historic
properties.

d) Copiesofany available correspondence from federally recognized Indian Nations regarding
historic properties that may be a ffected by the project.

e) Projectswith grounddisturbance may havethe potential to cause effects to buried historic
properties, regardless of occurring outside SHPO designated archaeological sensitive areas.
Therefore, the PCN shallindicate if the ground disturbance will occurin any areas of
previously undisturbed soil. Forareas with prior disturbance, the PCN shallinclude a brief
narrative describing the disturbance and its limit (i.e. type of disturbance, size of area with
current undisturbed soil, size of area with existing disturbed soils, when the disturbance
occurred, an estimate onhow deep the soil disturbance extends, etc.) as wellas photos ofthe
existing ground disturbance.

f) Above groundbuildings/structures that are over 50 years old and potentially a ffected by the
project willneed to be assessed to determineif they are eligible forthe NR. The PCN shall:
identify any structures presentin the projectarea, which have not already been subject to
SHPOreview, include photos ofthe structures, and describehow the project would/would not
affect them.

* - see NWP definitionsection for further clarification
Note 1: Information regarding historic properties may be foundat: https://cris.parks.ny.gov. In addition,

assistance regarding the determination of the presence ofhistoric or cultural resources atornearthe project
site should be directedto SHPO.

Note 2: asstated in General Condition 20, if any listed, eligible or potentially eligible properties are
present, the applicant shallnot begin the activityuntilnotified by thedistrict engineer in writing either that
the activity has nopotential to cause effects or that consultation under Section 106 of the NHPA has been
completed.

8. Endangered Species and Essential Fish Habitat (EFH): In accordance with General Condition #18,
non-federal applicants must submit a PCN if any listed species or designated critical habitat might be
affected orisin the vicinity of the activity (See Note 2 below), or if the activity is located in designated
critical habitat. Please referto General Condition #18 for submissionrequirements. In addition, allPCNs
should include:

a) a written statementand documentation concerning any Essential Fish Habitat(EFH) and any
federally listed or proposed Threatened, Endangered, or Candidate (TE&C) species or designated
and/or proposed critical habitat that mightbe affected orlocated in the vicinity ofthe project(See
Note 2 below).

b) anofficial TE&C species list printed within 90 days of the PCN submission, and a copy ofany
correspondence from the U.S. Fish and Wildlife Service (USFWS)and/or National Oceanic and
Atmospheric Administration Fisheries Service(NOAA-Fisheries), regarding the potential
presence of TE&C species on the project site. An applicant should use the USFWS Information
forPlanningand Consultation (IPAC) website (https:/ecos.fws.gov/ipac) as theprimary resource
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to determine if there may be listed Threatened or Endangered species. Information on NOAA-
Fisheries NMFS) species (both TE&C and EFH) canbe found at:
https://www.greateratlantic.fisheries.noaa.gov/. Region-specific information on NMFS species
(both TE&C and EFH) can we found at: https://www.fisheries.noaa.gov/new-england-mid-

atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region. Region-
specific ESA information canbe found at:

https:/www.fisheries.noaa.gov/topic/consultations#endangered-species-act-consultations.

c¢) Forprojects where TE&Cspecies are listed, a discussion of potential TE&C species habitat
within the projectsite (See USFWS T&E website for species habitatinformation).
https:/www.fws.gov/northeast/nyfo/es/section7 .htm

d) Ifthereispotentialhabitat forany TE&C species within the project site the following, as
applicable, shallbe submitted:

i. Theresults of anyhabitatsurveys and presence/absence surveys. Note: all surveys should be
coordinated with the USFWS and/or NOAA-Fisheries (NMFS) prior to initiation.

ii. A detailed description oftheproposed project, including secondary impacts and approximate
proposed project construction schedule of project activities (e.g. land clearing, utilities,
stormwater management).

iii. A description ofthe natural characteristics of the property and surrounding area (e.g. forested
areas, freshwater wetlands, open waters, and soils)and a description of surrounding landuse
(residential, a gricultural, or commercial).

iv. A description ofthe area to beimpacted by theproposed project (includingthe species,
typicalsizes (d.b.h.) andnumber or acres of trees to be removed, substrate of stream, etc.).

v. Thelocationofthe above referenced property and extent of any project related activities or
discharges clearly indicated on a copy ofa USGS 7.5-minute topographic quadrangle (quad)
with the name ofthe quad(s) and latitude/longitude clearly labeled.

vi. A description of conservation measures to avoid, minimize and/or mitigate impacts to listed
species.

Note 1: There are no known TE&C species or EFH species under the jurisdiction ofthe NOAA-Fisheries
(NMFS)within the Buffalo District. Therefore, all Buffalo District requests for informationregarding the
presence of TE&C species should bedirected to the USFWS. In addition, no EFH review is necessary
within the following New York District counties: Clinton, Essex, Franklin, Fulton, Hamilton,
Montgomery, Otsego, Schenectady, Schoharie and Warren.

Note 2: Please referto the following websites for further guidance and informationrelating to regulatory
permits & TE&C species in New York, including protocols for defining ‘vicinity’ forthe Indianaand
Northern long-eared bats:

Buffalo District: http://www.lrb.usace.army.mil/Missions/Regulatory/Endangered-
Species/Endangered-Species-New-York/

New York District: https://www.nan.usace.army.mil/Missions/R egulatory/Nationwide-Permits/
Note 3: General Condition #18 is emphasized, ... “Foractivities where thenon-Federal applicant has

identified listed species or critical habitat that mightbe affected oris in the vicinity of the activity, and has
so notified the Corps, the applicant shallnot begin work until the Corps has provided notification that the
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proposedactivity willhave “no effect” on listed species or critical habitat, oruntil ESA section 7
consultationhas been completed. If the non-Federal applicant has not heard back from the Corps
within 45 days, the applicant must still wait for notification from the Corps.”

Note 4: Where a PCNisrequired for Essential Fish Habitat consultation, refer to the following links for the
Essential Fish Habitat Assessment Worksheetand Mapperutilized to inform the preparationof the
worksheet:

o EFH Assessment Worksheet: https://www.fisheries.noaa.gov/new-england-mid-
atlantic/habitat-conservation/essential-fish-habitat-assessment-consultations

e EFH Mapper: https:/www.habitat.noaa.gov/protection/efh/efhmapper/

Note 5: Where information is required for submerged aquatic vegetation (SAV) in the permit area or within
50 feet of theproposed work, please utilize the following map data:

e NYS Departmentof State SAV data: http://opdgig.dos.ny.gov/#/search/SAV

e NYS GISClearinghouse (for SAV data in the Hudson River):
http://gis.ny.gov/gisdata/inventories/details.cfm?DSID=1209
and http://gis.ny.gov/gisdata/inventories/details.cfm?DSID=1350

9. PCNs should be submitted electronically, if possible,in accordance with the instructions provided
on the Districts’ websites. When submitted by hard copy, without an electronic submission, then
multiple copies of the PCN mustbe provided as follows:

a) One (1) additional copy of the PCN package shallbe provided to USACE for coordination
with Departmentof Defense Siting Clearinghouse (See NWP#39,51,52 & 57 Notes) for:
i overheadutility lines proposed under NWP#57 and
il. any activity that involves the construction of a wind energy generating structure,
solartower, oroverhead transmission lines proposed under NWP #39,51 or52

b) Two (2) additional copies ofthe PCN package shallbe provided to USACE when the project
is located within the New York City Watershed, for coordination with the New York City
Departmentof Environmental Protection.

¢) Five (5) additional copies of the PCN package shallbe submitted to USACE foragency
coordinationin accordance with General Condition # 32(d)(2) for:
i All NWP activities thatresult in the loss of greater than 1/2-acre of waters of the

United States,

1. NWP 13 activities in excess of 500 linear feet, fills greater thanone cubic yard per
running foot, orinvolve discharges of dredged or fill material into special aquatic
sites;

1ii. NWP 54 activities in excess of 500 linear feetor that extend into the wa terbody more

than 30 feet from the meanlow water line in tidal waters or the ordinary high water
mark in the Great Lakes.

G-F. CRITICAL RESOURCE WATERS

In accordance with NWP General Condition (GC)#22, certain activities in Critical Resource Waters cannotbe
authorized underthe NWP program or would require a PCN (see GC #22 fora list of the NWP activities that
are eitherexcluded orrequire a PCN).

Critical Resource Waters in New York Stateincludethe following:
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1. East-of-Hudson portion of the New York City Water Supply: This area includes portions of
Dutchess, Putnamand Westchester Counties as delineated on Enclosure 2.

2. Hudson River National Estuarine Research Reserves (NERR): The Hudson River NERR
consists of four components: Piermont Marsh, [ona Island, TivoliBay, and StockportFlats.

H. NYSDEC General Water Quality Certification (WQC) Conditions applicable to all NWPs for which WQC
has been provided are as follows:

1. Non-contamination of Waters - All necessary precautions shallbe takento preclude contamination ofany waters
of the United States by suspended solids, resins, sediments, fuels, solvents, lubricants, epoxy coatings, paints, concrete,
leachate, inadvertent returns of drilling muds (“frac-outs”) or any other environmentally deleterious materials
associated with the project.

2. Installation and Replacement of Culverts - To be coveredunder this blanket Water Quality Certification, all the
following criteria must be met for culvert installations and replacements:

a) Culverts shall be designed to pass a storm event with an annual chance of 2% or less (i.e., 50-year stonm
event or greater) such that the water surface remains below the top of the inlet opening.

b) All culverts with closed bottoms and culvert pipes mustbe appropriately embedded. Round culverts mustbe
installed so that at least 20% of the culvert’s vertical height is embedded below the existing stream bed at the
outlet end ofthe culvert.

¢) Width of the structure must be a minimum of'1.25 times (1.25X) width ofthe Mean High-Water Channel.

d) Theslope of thestream bed within orunder the culvert shallremain consistent with the slope oftheadjacent
stream channel. For slopes greater than 3%, an openbottom culvert must be used.

€) Thisculvert must not be located under a roadway that providesole access to “Critical Facilities™?.

f) This certification does not authorize culvert rehabilitation projects that involve slip lining, invert paving, or
similar treatments.

g) This certification does authorize the rehabilitation of culverts utilizing Cure in Place Pipe Lining (CIPP) or
concrete spray lining for culverts which currently meet Nationwide Permit General Condition # 2 - Aquatic
Life Movements.

% Critical Facilities are defined as facilities designed for bulk storage of chemicals, petrochemicals, hazardous or
toxic substances or floatable materials; hospitals, rest homes, correctional facilities, dormitories, patient care
facilities; major power generation, transmission or substation facilities, except for hydroelectric facilities; major
communications centers, such as civil defense centers; ormajor emergency service facilities, such as central fire
and police stations. (See 6 NYCRR Part502.4(a)(17).)

3. Discharges and DisturbancesLimits - The following discharge and disturbance limits apply to this certification:
e ForNWPs 5,7,13,14,15,18,19,23,25,29,31,32,34,36,37,39,40,42,45,46,48,51, 57, and non-
maintenanceactivities under NWP 43 the following discharge limits apply:
a) Temporary or permanentdischarges of dredged or fill material into wetlands and other waters of the
United States must not exceed Y4 acre;
b) Temporary or permanent impacts (i.e., loss) to stream beds, lake shorelines, and ocean shorelines
mustnot exceed300linear feet;and
¢) Thedischarge area limit under paragraph (a) plus the equivalentstream, lake, or oceanimpact area
limit under paragraph (b) must not exceed /4 acre total.

e For NWPs 3,4, 6,20,22,27, 30,33, 41 and maintenance activities under NWP 43, this certification

authorizes discharges and disturbances up to the limit of the respective Nationwide Permit or regional
conditions, whicheveris most restrictive.
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e Ifa project requiring coverage under two or more Nationwide Permits results in a temporary or pemmanent
discharge or disturbance, the mostrestrictive threshold applies to the project.

4. Bulkheads - Activities involving bulkheads are restricted as follows:
a) This certification does not authorize the construction ofnew bulkheads or vertical walls.
b) This certification does notauthorize the waterward extension of existing bulkheads, except where minimally
necessary to refacethe bulkhead when in-place replacementis not feasible.
¢) New toe-stone protection maynotextend morethan 36 inches waterward from the existing bulkhead face.

5.Maintenance of Water Levels - This certification doesnotauthorize any activity that resultsin a permanent water
levelalteration in waterbodies, suchas draining orimpounding, except foractivities authorizedby NWP27.

6. Dewatering - Dewatering activities must be conducted in the following manner:

a) Authorized dewatering is limited to inmediate work areas thatare within coffer dams or otherwise isolated
from the larger waterbody or waters of the United States.

b) Dewatering must be localized and must not drain extensive areas of a waterbody or reduce the water level
such that fish and other aquatic organisms are killed, or their eggs and nests are exposed to desiccation,
freezingor depredation in areas outside ofthe immediate work site.

¢) Cofferdams ordiversions shallnot be constructed in a manner that causes or exacerbates erosion of'the bed
or banks ofa waterbody.

d) All dewateringstructures must be permanently removed, and disturbed areas must be graded and stabilized
immediately following completion of work. Return flows from the dewatering structure shall be as visibly
clearasthereceiving waterbody.

7. Horizontal and Directional Drilling - For projects that involve horizontal or directional drilling, the perm ttee
must prepare and implement a plan that addresses prevention, containment and cleanup of inadvertent drilling fluid
returns or “frac-outs”.

8. Endangered or Threatened Species - This certification does not authorize discharges likely to result in the take
or takingofany species listed as endangered or threatened in 6 NYCRR Part 182.5 (a) or (b) or discharges likely to
destroy or adversely modify the habitat of such listed species. To be eligible for coverage under this certification,
applicants must either verify thatthe activity is outside of the occupied habitat of such species or, if located within the
habitat of such species, obtain a determination from the NYS Department of Conservation Regional Office that the
proposedactivity is not likely to result in the take ortaking of any species listed as endangered or threatened species
listed in 6 NYCRR Part 182. Information on New York Stateendangered or threatened speciesmay be obtained from
the NYS Department of Environmental regional offices, the New York Natural Heritage Program in Albany, New

York oron the DEC website at https:/www.dec.ny.gov/animals/3880 1.html.

9.Rare Mollusks - This certification doesnotauthorize disturbances or discharges to waters of the United States that
support mollusks listed as S-1 or S-2 on the New York State Natural Heritage database, unless DEC staff have
determinedthatthe projectlocation does not contain mussels listed as S-1 or S-2 on the Natural Heritage database.

10. Prohibition Period for In-water Work - In-water work is prohibited in cold water trout fisheries (waterbodies
classified under Article 15 of New York State Environmental Conservation Law with a "t" or "ts" designation),
beginning October 1 andendingMay31.

To determine if the prohibition period is in effect for a particular water, contact the Regional Natural Resources
Supervisor in the appropriate New York State Department of Environmental Conservation regional office. Water
classification values can be found on the DEC’s Environmental Resource Mapper available on the Department’s
website at https://gisservices.dec.ny.gov/gis/erm/. Work windows may be altered by the Regional Natural Resources
Supervisorortheirdesignee.

11. Significant Coastal Fish and Wildlife Habitats - This certification does not authorize any discharge occurnng
in a designated Significant Coastal Fish and Wildlife Habitat area pursuant to 19 NYCRR Part 602 (NYCRR, Titke
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19, Chapter XIII, Waterfront Revitalization of Coastal Areas and Inland Waterways).
https://www.dos.ny.gov/opd/programs/consistency/scfwhabitats.html

12. Coastal Erosion Hazard Areas - This certification does not authorize projects thatdisturb greater than ¥4 acre or
300 linear feet of waters ofthe United States within mapped Coastal Erosion Hazard Areas, as identified in New York
State Environmental Conservation Law Article 34, and its implementing regulations, 6 NYCRR Part 505.
https:/www.dec.ny.gov/lands/86541.html

13. Wild, Scenic and Recreational Rivers - This certification does not authorize activities in any Wild, Scenic or
Recreational River pursuant to 6 NYCRR Part 666 orstate designated Wild, Scenic or Recreational River corridors.

https:/www.dec.ny.gov/permits/6033.html

14.Federal Energy Regulatory Commission - This certification does not authorize activitiesregulated by the United
States Federal Energy Regulatory Commission (FERC). An individual Section 401 Water Quality Certification from
DEC is required forall projects regulatedby FERC.

15. Preventing the Spread of Aquatic Invasive Species - To prevent the unintentional introduction or spread of
invasive species, the permittee must ensure that all construction equipment be cleaned of mud, seeds, vegetation and
other debris before entering any approved construction areas within waters of the United States. When using
construction equipment, projects authorized under this Certification shall take reasonable precautions to prevent the
spread ofaquatic invasivespecies as required under the provisions in ECL § 9-1710.

16. Utility Projects - The followingrestrictions and conditions apply to activities involving utility projects:
a) This certification does not authorize maintenance or other activities associated with hydroelectric power
generation projects.
b) This certification does not authorize the construction of substation facilities or permanent access roads in
wetlands or within the Federal Emergency Management Agency mapped 100-year floodplain.
¢) Excess materials resulting from trench excavation must be permanently removed from the waters of the
United States and contained so thatthey donotre-enter any waters of the United States.

L. New York State Department of State (NYSDOS) Coastal Zone Management Consistency Determination
Additional Information (applicable to all NWPs located within or affecting the NYS Coastal Zone):

Where NYSDOS has objected to the USACE consistency determination, as outlined in the specific NWP listing in
Section B above, the applicant must submit a request for an individual consistency determination to NYSDOS.

Further Information:

» Unless NYSDOS issues consistency concurrence or USACE has determined that NYSDOS concurrence is
presumed, NWPs are not valid within the Coastal Zone.

» All consistency concurrence determination requests must be submitted directly to NYSDOS with a copy
provided to USACE with any required Preconstruction Notification submissions.

» Limits of the coastalzoneand details regarding NYSDOS submission requirements, including application
forms can be obtained at: https://www.dos.ny.gov/opd/pro grams/consistency/index.html

» Foradditional information regardingthe NYSDOS Coastal Zone Management program, their application
forms, and requirements, please contact NYSDOS. See Section K for NYSDOS contact information.
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J. INFORMATION ONNATIONWIDE PERMIT VERIFICATION

Verification oftheapplicability of these Nationwide Permits is valid until March 14,2026 unless the Nationwide
Permit is modified, suspended revoked, or the activity complies with any subsequent permit modification.

Itis the applicant’s responsibility to remain informed of changes to the Nationwide Permit program. A public notice
announcing any changes will be issued when they occurand willbe available for viewingat our website:
http:/www.lrb.usace.army mil/Missions/Regulatory.aspx.

Please note in accordance with 33 CFR part 330.6(b), that if you commence orare under contract to commence an
activity in reliance of the permit prior to the date this Nationwide permit expires, is suspended orrevoked, oris
modified suchthatthe activity no longer complies with the terms and conditions, you have twelve months from the
date of permit modification, expiration, or revocation to complete the activity under the present terms and conditions
of the permit, unless the permit has been subjectto the provisions of discretionary authority.

Possession of this permit does not obviate you ofthe need to contactallappropriate state and/or local governmental
officials to ensure that the project complies with their requirements.
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K. AGENCY CONTACT INFORMATION

NYS Board on Electric Generation Siting and the
Environment (Siting Board)

Three Empire State Plaza

Albany,NY 12223-1350

(518)949-0798

Email: Houtan.moaveni@dps.ny.gov
www.dps.ny.gov/SitingBoard

NYS Department of Environmental Conservation
www.dec.ny.gov

NYSDECREGION1
Regional Permit Administrator
SUNY @ Stony Brook

50 CircleRoad

Stony Brook, NY 11790-3409
(631)444-0365

NYS DEC REGION2

Regional Permit Administrator

1 Hunter's Point Plaza

47-40 21st Street

Longlsland City, NY 11101-5407
(718)482-4997

NYS DEC REGION3
Regional Permit Administrator
21 South PuttCorners Road
New Paltz, NY 12561-1620
(845)256-3054

NYS DEC REGION 4
Regional Permit Administrator
1130 North Westcott Road
Schenectady, NY 12306-2014
(518)357-2069

NYS DEC REGION 4 Sub-Office
Deputy Regional Permit Administrator
65561 StateHwy 10

Stamford, NY 12167-9503
(607)652-7741

NYS DEC REGIONS
Regional Permit Administrator
PO Box296

1115 Route 86

Ray Brook,NY 12977-0296
(518)897-1234
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NYS DEC REGIONSS Sub-Office
Deputy Regional Permit Administrator
PO Box 220

232 Golf CourseRd
Warrensburg, NY 12885-0220
(518)623-1281

NYS DEC REGION 6
Regional Permit Administrator
317 Washington Street
Watertown, NY 13601-3787
(315)785-2245

NYS DEC REGION 6 Sub-Office
Deputy Regional Permit Administrator
207 Genesee Street, Room 1404
Utica,NY 13501-2885
(315)793-2555

NYS DEC REGION7
Regional Permit Administrator
615 Erie Blvd. West,Room 206
Syracuse,NY 13204-2400
(315)426-7438

NYS DEC REGION S8
Regional Permit Administrator
6274 E. Avon - Lima Road
Avon,NY 14414-9519
(585)226-5400

NYS DEC REGIONY
Regional Permit Administrator
270 Michigan Avenue
Buffalo,NY 14203-2915
(716)851-7165

NYS DEC REGIONY9 Sub-Office
Deputy Regional Permit Administrator
182 East Union Street, Suite 3
Allegany,NY 14706-1328
(716)372-0645

NYS Department of Public Service (NYS DPS)
Three Empire State Plaza

Albany,NY 12223-1350

(518)949-0798

Email: Houtan.moaveni@dps.ny.gov
www.dps.ny.gov
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NYS Department of State (NYSDOS)
Office of Planning, Development

And Community Infrastructure
Consistency Review Unit

One Commerce Plaza

99 Washington Avenue, Suite 1010
Albany,NY 12231-00001

(518)474-6000

Email: cr@dos.ny.gov

https://www.dos.ny.gov/opd/programs/consistency/index.

html

NYS Office of Renewable Energy Siting (ORES)
Empire State Plaza
240 State Street

P-1 South, ] Dock
Albany,NY 12242
WWW.0res.ny.gov
518-949-0798

Email: houtan.moaveni

ores.ny.gov

Saint Regis Mohawk Tribe
Water Resources Program

449 Frogtown Road
Akwesasne, NY 13655
WwWWw.srmt-nsn.gov

US Army Corps of Engineers

(For DEC Regions 1,2 and 3)

US Army Corps of Engineers, NY District (NAN)
ATTN: Regulatory Branch, Room 16-406

26 Federal Plaza

New York, NY 10278-0090

ForDEC Regions 1 &2 - (917)790-8511

ForDEC Region3-(917)790-8411

Email: CENAN-PublicNotice(@usace.army.mil

(For DEC Regions 4,5)

US Army Corps of Engineers, NY District (NAN)
Upstate Regulatory Field Office

ATTN: CENAN-OP-RU, Bldg. 10, 3rd Floor North
1 Buffington Street, Watervliet Arsenal

Watervliet, NY 12189-4000
(518)266-6350-Permits Processing Team
(518)266-6360-Compliance & Enforcement Team
Email: cenan rfo@usace.army.mil

NAN Electronic Application Email:
CENAN-R-Permit-App@usace.army.mil
NAN website: http:/www.nan.usace.army.mil
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(For DEC Regions 6,7,8,9)

US Army Corps of Engineers, Buffalo District (LRB)
ATTN: Regulatory Branch

1776 Niagara Street

Buffalo,NY 14207-3199

(716)879-4330

LRB Electronic Application Email:
LRB.NewYork.RegActions(@usace.army.milLRB

website: www.Irb.usa ce.army.mil/Missions/Regulatory/

US Environmental Protection Agency Region 2
Wetlands Protection Section

290 Broadway, 24th Floor

New York,NY 10007

212-637-3838

Email: Region2_ CWA404(@epa.gov
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ENCLOSURE 2
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ENCLOSURE 3

DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, NEW YORK DISTRICT
JACOB K. JAVITS FEDERAL BUILDING
26 FEDERAL PLAZA
NEW YORK NEW YORK 10278-0090

REGULATCRY BRANCH Attn:

Commercial Mooring Buoy Application Additional Information

Permit Application Number NAN-

Company Name: Phone:
Attn:
Address:

InitialJRenewal[]
If Renewal, USCG Permit No.

Purpose:

LOCATION OF MOORING:

Anchorage: Chart: On Scene Depth (ft.):

Position™ N W

MOORING BUOY DATA:

No. of anchors: Lbs. per anchor: Type:
Chain size (in.): Scope (yds.):
Pennant length (yds.): Circ. /dia. (in.): Type:

VESSEL/BARGE DATA:

Max size (LxBxD): X X Max No. of barges:

Configuration (# abreast x # astern): X Watch circle** (yds.):

Swing Radius (yards):

* Please provide a copy of the NOAA chart showing your proposed mooring buoy location and the swing radius; also
identify the Anchorage Ground, if applicable

**\Watch Circle =,/(length of scope)? — (water depth)?
Swing Radius =(Watch circie) + (Barge(s) length astern) + (Pendant length(s)) + (10% of swing radius). You
must maintain an additional 10% of your Swing Radius from any adjacent mooring buoy Swing Radius for safety
and maneuvering.
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ENCLOSURE 4

Incident Report of Sea Turtle Take
U.S. Army Corps of Engineers, New York District

Date Time (specimen found)
Species Taken: Loggerhead Kemp’s ridley Leatherback
Green Unknown turtle Other

{please circle and describe how specimen was ldentified in Comments)

Animal: Alive / Dead (please circle)

Specimen Decomposition: FRESH SLIGHTLY MODERATELY SEVERELY
Approximate length RBpproximate width

(please designate cm/m or inches)

Condition of specimen/description of animal

Animal tagged: YES / NO (please circle and record all tag numbers)
Tag #

Photograph attached: YES / NO (please circle)
{please label species, date, geographic site and name on photo back)

Fate of animal

Geographic Site
Location: Lat/Long
Approx. depth of gear

Location where animal found (leader, anchor line, buoy line, etc.)

Thickness and type of line (if applicable)
Mesh size and type of net (if applicablie)
Debris in gear?

Weather conditions

Water temp: Surface Below midwater (if known)
Tide state (Ebb or Flood)
Entanglement on downcurrent or upcurrent side of net?

Comments/other (include justification on how species was Iidentified)

Observer's Name Permit #

Notwithstanding any other provision of the law, no person is reguired to respond to,
nor shall any person by subject to a penalty for failure to comply with, a collection
of information subject to the requirements of the Paperwork Reduction Act, unless that
collection of information displays a currently valid Office of Management and Budget
Control Number.
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